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President’s Page 


HE CHRISTMAS and New Year holidays have come and gone, and 

I assume that all of us, having reaffirmed our usual New Year reso- 
lutions, and perhaps, albeit timorously, undertaken some new ones, have 
settled back to meet the demands of trial calendars and dockets. Some- 
what belatedly, but none the less sincerely, on behalf of your officers and 
members of the Executive Committee, I bespeak the earnest wish that this 
year will bring to you and your dear ones much health and happiness. 


This page is being written almost on the eve of my departure for 
Miami Beach to attend the Mid-Winter Meeting of the Association, which 
will be held at the Flamingo Hotel, January 27 to 30th. At this meeting 
your Executive Committee will consider a rather full agenda of administra- 
tive and policy matters which have accumulated since our annual meeting, 
and make such plans as seem warranted for the future consideration of our 
members at the next annual meeting in Quebec. 


I should like to commend the officers and members of the various 
standing committees who have so diligently undertaken their tasks that 
we are assured of receiving from them at the Mid-Winter Meeting pre- 
liminary reports sufficient to give us an outline of the form and contents 
of their annual reports. 


A bulletin relative to transportation facilities to the Quebec meeting, 
including information regarding the Saguenay River Cruise, is being mailed 
by the Secretary, John A. Kluwin, to the membership. We are indebted to 
Duncan Lloyd and his committee for this splendid contribution to the 
enjoyment of our membership. From the reservations already made, it 
seems that we will have one of our largest attended meetings at Quebec. 
Pat Carey and his committee are working diligently on a program for your 
entertainment there. Pat Eager and his committee are rounding out an 
attractive business session program, including a top-notch seminar or open 
forum under the skillful direction of Denman Moody. All in all, I think 
I can assure you that if you plan on attending the annual meeting, it will 
be a most enjoyable one. 


Since our meeting at Lake Placid, a number of new members have 
been accepted into our group. Addressing myself to them, may I wish 
for each of you the full enjoyment of associations which I know you will 
cherish. We extend to you our heartiest welcome. 


ALVIN R. CHrRISTOVICH, 
President 
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BIOGRAPHICAL SKETCHES OF 
NEWLY ELECTED OFFICERS 


Newly-Elected Officers, 1952-1953 
President 


ALvIN RicHARD CHrRIsTovicH, American 
Bank Bldg., New Orleans 12, Louisiana. 
Born March 17, 1897, Pass Christian, Mis- 
sissippi. Married to Elyria Kearney; two 
sons, Alvin, Jr. and William, both associ- 
ates in firm; academic education Spring- 
hill College, (A.B.); legal education Uni- 
versity Alabama, Loyola of The South 
(LL.B.); member American, Louisiana 
(Past Sec’y) and New Orleans (Past Pres.) 
Bar Associations; member International 
Association of Insurance Counsel; former 
Asst. City Attorney for City of New Or- 
leans and Asst. to Atty. General, State of 
Louisiana; member American Legion 
(Past State Adjutant and Post Com- 
mander); Chairman War Work Commit- 
tee of American Bar Association for Louis- 
lana and Fifth Circuit during World War 
II; member Pickwick Club, New Orleans 
Country Club (first Vice Pres.); Alpha 
Tau Omega fraternity; Fellow American 
College of Trial Lawyers; member of firm 
Christovich and Kearney. 


President-Elect 


J. A. Goocu. I was born August 18, 
1903, at Ennis, Ellis County, Texas, of 
farmer parents. I attended grade school 
and high school at Ennis, Texas, and com- 
pleted my academic and law work at the 
University of Texas in 1929. 
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I participated in football, track and 
wrestling while at the University, was All- 
Southwest Conference Tackle in 1926, and 
All-Southwest Conference Weight Man in 
1926-27. 

I began the practice of law in Fort 
Worth alone in 1929, and became assoc- 
iated in 1930 with the firm of Cantey, 
Hanger and McMahon. I was made a Jun- 
ior Member of the firm in 1936, and be- 
came a full member in 1944, with the re- 
sultant name change to Cantey, Hanger, 
Johnson, Scarborough & Gooch. 

I am a member of the Fort Worth and 
Tarrant County Bar Association, State Bar 
of Texas, and the American Bar Associa- 
tion. 

I was married in 1930 to Adrienne Gor- 
don and have two children, Gordon, who 
is a freshman in Washington & Lee Uni- 
versity, and Gay, who is in high school in 
Fort Worth, Texas. 

I am a member of all Masonic Orders, 
including the Shrine. 

My outside activities are ranching, boys’ 
club work and the Heart Association. 

My hobbies are woodworking and golf. 


Vice Presidents 


THomas N. PHELAN, associated with 
Phelan, O’Brien, Phelan & Fitzpatarick, 
Federal Building, Toronto 1, Ontario. 

Born August 13th, 1881. 

Degrees: University of Toronto, 1902, 
B.A.; Law School, 1905, LL.B. 

Appointed King’s Counsel (now Queen's 
Counsel), 1921. 

Member, Canadian Bar Association. 


McCanan, E. B. Jr.—Graduate of the 
University of Maryland Law School. Ad- 
mitted to the Bar in 1924. Attorney in 
Claim Department of Fidelity & Deposit 
Company of Maryland until 1941. Counsel 
in Legal Department of the Fidelity & De- 
posit Company from 1941 to 1948, at 
which time I was appointed Assistant 
General Counsel. In 1950 elected Vice- 
President and General Attorney. Member 
of American Bar Association, and Vice- 
Chairman of the committee on Fidelity 
and Surety Law of the Insurance Section. 


Treasurer 


Cuares E. PLepcer, JRr., born August 
24, 1904 at Gilmerton, Virginia. 

Married to Beryle Edmiston Pledger and 
have three daughters, Beryle Lee Pledger, 
age 10, Barbara Lacy Pledger, age 8, and 
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Bernie Lynne Pledger, age 5. Reside at 
1715 Crestwood Drive, N. W., Washington 
11, D. C. 

Attended George Washington Universi- 
ty, receiving LL.B. from its law school in 
1927. 

Admitted to all courts of the District of 
Columbia and the Supreme Court of the 
United States. Member of the firm of 
Pledger, Edgerton & Richardson with of- 
fices in the Washington Building, Wash- 
ington 5, D. C. 

Member of the Bar Association of the 
District of Columbia, American Bar As- 
sociation, International Association of In- 
surance Counsel, Lawyers’ Club of Wash- 
ington, The Barristers (past president), 
Fellow of the American College of Trial 
Lawyers, Theta Delta Chi Fraternity (Na- 
tional President, 1934-37), University Club 
of Washington (President 1952-'53), ‘Tem- 
ple Noyes No. 32, F.A.A.M. (past master), 
Armed Forces Chemical Association, Quar- 
termaster Association, Washington Board 
of Trade, George Washington Law Associa- 
tion and National Interfraternity Confer- 
ence (Chairman 1951-’52). 

Member of Armed Forces, World War II, 


from 1942 to 1946, being Chief Legal 
Branch,*Chemical Warfare Service, at the 
conclusion of the war with the rank of 
Major. 


Members of Executive Committee 


Joun H. Anperson, JR., born Fayette- 
ville, N. C., Dec. 28, 1907; admitted to Bar, 
North Carolina, 1929. Education, public 
schools of Fayetteville and University of 
North Carolina, A.B. degree; legal edu- 
cation, University of North Carolina, LL.B. 
with honor, 1930; member Order of the 
Coif, Phi Delta Phi Legal Fraternity, Beta 
Theta Pi Fraternity; began practice of law 
with firm of Smith & Joyner, Raleigh, N. 
C., 1930; member of firm of Smith, Leach 
& Anderson since 1935, the firm name now 
being Smith, Leach, Anderson & Dorsett. 
Member Wake County, North Carolina 
State (member of Executive Committee 
in 1939), Seventh Judicial District Bar 
(Vice President 1945 and President 1946- 
47), and American Bar Association; mem- 
ber North Carolina Insurance Advisory 
Board, 1946-1951. Married Snow Thig- 
pen, 1935; children, Snow Thigpen An- 
derson, age 9, and Virginia Grey Ander- 
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son, age 5. Served with United States 
Navy three and one-half years, 1942-1945, 
separated to inactive duty as Lt. Com- 
mander. Member of American Legion. 
Episcopalian; Mason. 


G. ARTHUR BLANCHET, 99 John Street, 
New York, New York. Born July 31, 1902, 
at Manchester, New Hampshire. Graduate 
of Holy Cross College, Worcester, Massa- 
chusetts, (A.B.) 1924; Harvard Law School 
(LL.B.) 1927. Member of the Bar of the 
State of New York and of the Common. 
wealth of Massachusetts. Member of the 
firm of Bigham, Englar, Jones & Houston. 
Married Lucille A. Kennedy—five children: 
Lucille, Beverly, Margaret Ann, Rosamond 
and Carole. Member of: American Bar 
Association, The Association of the Bar of 
the City of New York and Maritime Law 
Association of the United States. 


Epwarp B. Raus, JRr., born Indianapolis, 
Indiana, July 23, 1901. Educated public 
schools of Indianapolis. Graduated, Wa- 
bash College, A.B., 1921. Graduated, Har- 
vard Law School, LL.B., 1924. Admitted 
to practice in Indianapolis, 1924. Attorney 
for the Park and Recreation Departments 
of City of Indianapolis, 1927-1930. Men- 
ber of Municipal Airport Commission 
which purchased and laid out Weir-Cook 
Municipal Airport. Moved to Lafayette, 
Indiana in 1930 as general counsel for La- 
fayette Life Insurance Company. Member 
of Board of Directors and Executive Com- 
mittee of that Company. In 1935 Chair- 
man of Financial Section of American Life 
Convention. One of the founders of the 
Life Officers Investment Seminar. In May, 
1942, entered the Air Force. Attained rank 
of Lt. Colonel prior to being placed on 
inactive duty in October, 1945. At that 
time returned to Indianapolis and became 
a member of the firm of White, Wright & 
Boleman. Still a partner in said firm, the 
present name of which is White, Raub, 
Craig & Forrey. Married Madeline Ham- 
mond, of Wilmette, Illionis. Have mar- 
ried daughter and one granddaughter. 

Following are affiliations: Beta Theta 
Pi College Fraternity, Masonic Lodge, 
Scottish Rite, Shrine, Elks Lodge, Kiwanis 
Club, Service Club, Indianapolis, Indiana 
State, and American Bar Associations, 
American Legion, Indianapolis Athletic 
Club, Country Club of Indianapolis, Uni- 
versity Club of Chicago. 
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“What Says The Defendant?’’* 


Frep S. BALL, JR. 
Montgomery, Alabama 


HE court room is crowded with wit- 
nesses, parties and jurors. Your case 
has just been called. It’s an automobile 
damage suit and you represent the de- 
fendant. The plaintiff's attorney, in a voice 
and manner carrying with it the impres- 
sion that his is an open and shut case and 
all he wants is a chance to present it to 
the jury, has just announced “ready.” The 
judge has turned to you and in a tone de- 
void of sympathy has asked, “What says the 
defendant?” He bears a striking resem- 
blance to the man you had often wet a line 
with and followed it after sundown with 
a cool and relaxing glass and who had even 
broken bread at your table. Why, you had 
written articles for his law magazine and 
even made talks to out of town Law Insti- 
tute meetings after torturing your mind 
trying to think of something you knew 
enough about to talk about. But now he 
acts as if he never saw you before and his 
question seems to carry with it a warning 
that a request for a continuance would not 
only be promptly denied but you might 
wind up in jail for asking. 

You hope that you have not done any- 
thing to lose his friendship and you won- 
der if somebody has told him what you 
said about his ruling against you in that 
case you appealed the other day. You hope 
that his attitude is the result of having 
been out a little late last night or he may 
have had a brisk breakfast table argument 
this morning with the little woman with a 
mind of her own and he, even with his 
vastly superior male intellect, may not have 
had the best of it. You had noticed that 
when he called for order in court a little 
while ago he did seem to slam his gavel 
down with an awful whack. 

But the question is whether you are 
ready for trial.. Have you done all those 
many things the defense attorney has to do 
before he can answer that awful and in- 
evitable question, ““What says the defend- 
ant?” Have you examined the complaint 
carefully al have you included all the 


—* from The Alabama Lawyer, July, 
19, 


possible grounds of demurrer you may 
need on appeal? You must remember to 
get yourself up a set of those printed Sears, 
Roebuck blanket demurrers like some of 
those Birmingham attorneys use. Have you 
talked to each of the witnesses and had 
subpoenas issued and somehow or other 
managed to get them all there in court? 
You remember that you must not forget 
that witness who is so damn busy he can’t 
come along like the rest of them and wait 
until you are ready for him but must be 
telephoned just at the right time so that 
none of his precious time will be wasted. 
Are you sure that deposition from the out 
of town witness has arrived and is in the 
clerk’s office and do you have an extra 
copy so your partner can read the ques- 
tions and you can read the answers in such 
a way as to impart to the jury the complete 
truth and absolute honesty of the depon- 
ent’s testimony? Do you have your pleas 
ready for that never-failing order overrul- 
ing your demurrers to the complaint? Did 
you remember to bring those law books in- 
cluding the one with the case holding that 
the dying declaration of a witness is not 
admissible in a civil case? Are those wit- 
ness’ statements in such order that you can 
locate the right one and use it before the 
witness you have to cross-examine has tes- 
tified and departed? Have you worked out 
your batting order of defense witnesses so 
that you will not fumble and hesitate in 
calling them when it comes your time to 
proceed, because you know that the jury 
will not fail to notice any uncertainty or 
hesitation on your part? Do you have your 
written requested charges ready to hand up 
to His Honor when both sides have rested? 
And did you get the form right on the one 
asking for the affirmative charge? And 
above all, have you studied that jury list? 
You thought after having been born and 
raised in that town that you knew a few 
people but that jury list had made you feel 
as if you were a total stranger just arrived. 
You have investigated as many as you could 
on that list and you had a pretty good card 
index jury record in your office showing 
what previous verdicts most of those jurors 
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had participated in, from which, with other 
information, you hoped to be able to pick 
a good defendant’s jury, but there is still 
the haunting thought that maybe there are 
friendships and business connections you 
may have overlooked to make it tough on 
you in the end. Have you attended to all 
the other things necessary in preparation 
to defend the case in a way you hope to 
win, or if not, to have a record on which 
you might get a reversal on appeal and an- 
other trial? 

There you stand with these thoughts in 
your mind and the judge who you once 
thought was your friend is now asking you 
in a cold and matter-of-fact tone, “What 
says the defendant?” 

You are a pretty conscientious fellow 
and you hate to lose a case. You know that 
people want a lawyer who can win and it 
doesn’t do you any good to lose and it 
does seem that the newspapers never fail 
to mention the lawyers’ names in those 
cases that you lose but always they seem 
to deliberately neglect to mention yours 
when you win, and you remember that 
case which you_ successfully defended 
against a crooked plaintiff whom you 
proved to be a malingerer and a fraud and 
that the newspaper story had you represent- 
ing the other side, the fellow you had 
proved to be a crook. 

You are a little on edge too. You have 
tried enough cases to be no longer a novice 
but you have had some bad jolts along the 
way when unexpected developments have 
arisen and you had been caught with your 

ants in a position way below the normal 
evel. And then, too, you can remember 
having felt better physically. You wish 
you had been a little more conservative last 
night at supper when you ate that rich 
shad roe and bacon with French fried on- 
ions and lettuce with roquefort cheese 
dressing plus some olives, peanuts and a 
brace of sharp martinis beforehand and 
topped it all off with mince pie a la mode, 
a little creme de cocoa and an extra cup 
of java. But you had a man from the home 
office of the insurance company out to sup- 
per and it seemed all right at the time. But 
now you wonder. You wish you had picked 
up a package of Tums at that drug store 
on the way to court. You would be a little 
more comfortable, too, if you had had time 
to stop by the men’s room, but you had a 
lot on your mind. 

You know that when you have an- 
nounced that you are ready that the judge 
will qualify the jury and after asking them 
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a few routine questions about kinship, em. 
ployment, etc., he will ask that awful ques- 
tion as to whether any of them are em. 
ployed by or own stock in the Won’t-Pay 
Insurance Company. Officially and on the 
record you are shown as representing the 
defendant, a prominent and well-to-do cit. 
izen who has apparently selected you from 
among all-the lawyers in town to defend 
him in this case, but you feel that when the 
judge asks that question about the insur. 
ance company it will then be revealed that 
he is really not your client at all but that 
you are employed by the insurance com- 
pany, some far-away foreign concern prob- 
ably with offices in some high office build- 
ing in the Wall Street district with which 
you know that no man on the jury has the 
slightest sympathy. You realize that to win 
you have to do it on law and on principle 
and on the basis that the justice should be 
extended to protect also corporations and 
even insurance companies but you wonder 
how strong principle really is when it is in 
jury box when maybe one or two men on 
the jury have had an insurance loss and 
had to argue with an over-zealous adjuster, 
aggressively ambitious in keeping his com- 
pany’s loss ratio at the minimum. 

You have a tough case to defend. It’s a 
death case. An elderly farmer in the 
evening of life, on that particular after- 
noon had been walking down the highway 
to visit his grandchildren not far away 
when he was struck from behind by an 
automobile running at a high rate of 
speed. The tracks plainly showed that the 
car had gone completely off the paved part 
of the highway and hit the old man while 
he was on the shoulder and killed him. 
The car had not stopped but had kept go- 
ing in violation of the law. There had 
been no witness to the accident and there 
was no one to identify the automobile or 
driver. A little while later a man was ar- 
rested several miles away for driving while 
drunk. He was a used car salesman for a 
local automobile dealer. The salesman had 
gone out that day driving a second-hand 
car to hunt for a purchaser. When next 
heard from he was in jail charged with 
driving while drunk and suspected of be- 
ing the driver who had killed the old man 
on the highway because the car he was 
driving had a bad dent in the right front 
fender which had not been there when he 
started out. The automobile dealer had 
called his insurance agent and he had 
called you and you had gotten busy. You 
had gone immediately to the jail to see the 
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salesman. He had sobered up and was 
able to talk. His story was that he had not 
had any luck in selling the car and after 
a while he had met up with a man friend 
and the friend gave him a drink and that 
drink called for another and pretty soon 
they were both pretty high. Somehow or 
other they had met up with a woman who 
had gone along with them and the three 
of them had spent the afternoon riding 
around, but positively he had had no ac- 
cident and had not even been on the road 
where the man was killed. Somebody had 
dented his fender, he said, while his car 
was parked. The friend confirmed his 
story in every respect but neither of them 
seemed to have any idea as to the name 
or address of the woman or who she was 
or how to get in touch with her. The fact 
that both the salesman and his friend were 
married men had dimmed their memory 
to the extent that you despaired of ever 
locating her. 


When the suit was filed under the Homi- 
cide Statute for an astronomical amount 
of punitive damages against the automo- 
bile dealer, you had wondered how they 
would prove their case. The old man was 
dead. No one had seen the accident. The 
driver and his friend denied even having 
been along the road where the accident 
occurred. But you soon found out when 
you learned that the state toxicologist had 
been called into the case in connection 
with an indictment for manslaughter 
against the salesman and then you learned 
something about crime detection. You 
found that photographs had been taken 
through a microscope of the coat the old 
man was wearing when he was hit and of 
the dent in the defendant’s car fender and 
these photos showed that minute particles 
of fibre from the coat had been embedded 
by the force of the impact into the fender 
paint. You knew then that despite his de- 
nial, the car driven by the salesman and 
his friend was the car that killed the old 
man. You knew, too, that proof of the 
identity of the car and its ownership by 
the automobile dealer would also make 
out a prima facie case of agency against 
you and put the burden in that respect on 
you. 

In the meantime, you found that the 
plaintiff expected to prove by some wit- 
nesses farther back up the road from where 
the man was killed that an automobile gen- 
erally bearing the description of your 
client’s had been running down the road 
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that afternoon at a very high rate of speed 
with two men and a woman in the front 
seat, swerving from side to side, and it had 
twice run directly towards pedestrians who 
had had to jump for their lives to get out 
of the way while the people in the car 
laughed and sped on down the road. You 
had, of course, checked the cases to see 
how far away from the scene of the acci- 
dent the plaintiff could prove the speed 
of the car and had looked up your notes 
on Judge McElroy’s splendid lecture on 
the rules of evidence on that point but 
you were not too sure that you could keep 
it out of the evidence, but you did know 
that by the time the plantiff’s attorneys 
got through trying to get it in that even if 
the judge aled it out the jury would know 
all about it. 


After your investigation had been com- 
pleted and you had seen that there was no 
possible hope of being able to successfully 
defend the case you had recommended to 
the insurance company that it let you 
settle. You had talked to plaintiff's at- 
torneys and had found them very indif- 
ferent towards any proposition of settle- 
ment. They had a perfect case and they 
wanted to try it. It was only after a good 
deal of persistence on your part that you 
were able to get them to give you any fig- 
ure at all, but it was high, higher than any 
death verdict you could find in the Ala- 
bama decisions, and you despaired of being 
able to settle. Nevertheless, before going 
to trial you had offered the other side the 
limit of your authority and you had used 
all the arguments about the uncertainties 
of jury verdicts and the possibility of ap- 
peals and all that, but they had stood firm 
on a figure which was more than three 
times the amount that you were authorized 
to pay and so you had to try it. You won- 
dered why you had chosen the law as a 
way of making a living when the judge 
asked you, “What says the defendant?” 

You had worried about the case and 
what to use for a defense. It was obviously 
a clear case of negligence on the salesman’s 
part and the old man was dead as the re- 
sult. You knew they would prove not 
merely simple negligence but wilfulness or 
they would prove not merely simple negli- 
gence but wilfulness or wantonness to 
build up the amount of the verdict. There 
was no possibility of proving contributory 
negligence on the old man’s part because 
the tracks showed clearly that the car 
had left the pavement and gone well out 
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onto the shoulder of the road to hit the 
man. Contributory negligence was out. On 
what basis could you defend such a case? 
And yet you had to defend. 


While you were agonizing your mind 
and being hard to get along with at home, 
you had gone fishing one day. Late in the 
evening, about sundown, you had dropped 
your Hawaiian wiggler, the one with the 
red body and the black and white skirt, 
with what you considered to be quite a 
skillful cast into a shady pocket between 
two logs and a big bass, unable to resist 
such art, had hit the lure and then made 
rush after rush in his fight for freedom. 
You had given him line without ever giv- 
ing him slack and when he had jumped 
clear you had pulled him back down. You 
were the master of the situation. This was 
fun. But then something unexpected had 
happened. Instead of running away from 
you, the fish had rushed straight towards 
you. You had reeled in frantically and 
swung your rod back trying to take up 
the slack but he came too fast and you 
were there totally helpless with a loose line 
when he rose out of the water, stood a 
second on his tail, and with a quick shake 
of his head threw the hook out and dis- 
appeared. There was no telling with any 
degree of truthfulness what that boy would 
have weighed. 

That fish gave you an idea about that 
lawsuit. You had always fought your cases 
tooth and toenail, scrapping over every 
point, and giving ground only after stub- 
born resistance and you had won some 
bad cases that way but if that old bass had 
continued to fight you would have landed 
him and it was only when he ran toward 
you that you lost him. Why not use the 
same tactics in that bad death case? You 
decided to do it that way. And so in a 
voice which you hoped sounded calm and 
confident you had answered the court’s 
question with a prompt, “The defendant 
is ready, your Honor.” 

When all the witnesses were called up to 
be sworn in a body you saw that the plain- 
tiff’s attorneys had enough of them to keep 
the trial going for a week or more and you 
knew that by thus stringing out the case 
it would give importance proportionately 
in the eyes of the jury and that this would 
be reflected in the size of the verdict. The 
plaintiff’s lawyers knew how to do that all 
right. 

You had listened to their opening state- 
ment to the jury and how they expected to 
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connect up the car driven by the salesman 
that afternoon with the old man’s death 
and how they expected to prove his reck- 
less speed and his drinking and how he 
left the pavement and ran out on the shoul- 
der to hit the unfortunate old man from 
behind and kill him and had then kept on 
going. It sounded as if it was just about 
as bad a case as anyone could imagine. 

And then you got up and told the jury 
that what the plaintiff's attorney had told 
them about the case was all true except 
that it was even worse and the way you 
went on it sounded as if you represented 
the plaintiff instead of the defendant. But 
you concluded by saying that the suit was 
not against the salesman but against the 
automobile dealer and that you expected 
to prove that however reprehensible had 
been the salesman’s conduct, his employer 
was not responsible. 

You glanced at the plaintiff's attorneys 
as you sat down. You could see that they 
had not expected anything at all like this. 
They had anticipated a fight and it looked 
as if there would not be much of an issue 
to fight over. If there was no fight, how 
could they work the jury up to a large ver- 
dict? 

They had apparently planned to use the 
first day proving that the defendant's car 
was the one which had hit the old man 
but when you announced that you admit- 
ted all that and the court told them not to 
waste time proving something that was ad- 
mitted they had no excuse to use their mass 
of technical evidence, the microphotos, and 
the testimony of the crime experts and 
what they had expected to hammer away 
at all day was finished almost as quickly 
as it takes to tell it. They didn’t like it. 

They had apparently planned to use the 
second day or two on the salesman’s speed 
and drunken condition but you admitted he 
had been drinking and running seventy 
miles an hour and had tried to run down 
others back up the road and when the 
court again told him not to waste time on 
what was already admitted they could not 
put on their parade of law enforcement ol- 
ficers and witnesses as to the salesman’s 
high speed and his drunken condition 
when arrested or offer the bloody and gruc- 
some looking coat the old man had been 
wearing or the doctor’s testimony as to his 
mangled condition, especially as to his pain 
and suffering after the collision and before 
he died, and so another day or two of an- 
ticipated trial melted away in a very short 
while. 
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With practically no issue to fight over 
they looked as helpless as you did when 
that old bass quit fighting and ran to- 
wards you just before he got away. There 
was nothing for them to do but to rest, 
which they did with obvious misgivings. 

You had then put on the salesman and 
you brought out what he had done that 
day and about the friend and the drink- 
ing and the woman and how he had quit 
trying to sell the car after he had started 
drinking and how he had been frolicking. 

You brought out by him before the other 
side knew what you were up to that he had 
been indicted for manslaughter but had 
never been brought to trial and that the 
criminal case had been postponed without 
any apparent effort on the part of the so- 
licitor to press it and then you showed that 
the solicitor was one of the attorneys repre- 
senting the plaintiff in the civil case on 
trial. That was where you felt that the 
old bass shook out the hook. 

Instead of the case lasting a week or 
more, the evidence was all in by lunch time 
and that afternoon when you made your 
argument to the jury you had gone to them 
on the proposition that here was a case of 
what was almost a deliberate killing of an 
innocent pedestrian by a drunken auto- 
mobile driver and that in order for the 
highway to be safe there were criminal laws 
to punish that kind of people but that ap- 
parently the plaintiff's attorneys had been 
more interested in an unjustified attempt 
to collect money damages out of the sales- 
man’s employer, the automobile dealer, 
than they had in punishing the guilty 
driver, and you remember that you felt 
that the jury was with you on that point 
because they were nearly all substantial 
citizens who believed in law enforcement 
and they began to see the point that this 
was not a matter of using the Homicide 
Statute with the punitive damages that go 
with it to prevent similar occurrences but 
a money making effort on the part of the 
plaintiff's attorneys because apparently the 
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criminal proceeding had been shelved and 
they had pushed only the civil action. And 
finally you had argued that however guilty 
the salesman was, the owner was not the 
one who should be punished because the 
evidence clearly showed that although he 
was employed to sell cars and had been 
given custody of the car on that day to try 
to sell it, he had quit trying to sell and had 
gotten drunk nol was frolicking and hav- 
ing a good time, racing around the country 
with a friend and a woman, and had quit 
working for his employer just as much as 
if he had quit his job, and you argued that 
he was not acting for his employer at the 
time and that the employer should not be 
punished. 

The jury was not out long. They 
brought in a verdict for the plaintiff but 
it was so small you felt as if you had won 
the case. The amount was exactly one- 
third of the amount you had offered in 
settlement before the trial. The plaintiff's 
attorneys had laughed at an offer which 
was three times the amount of the verdict 
but you didn’t notice any sign of merri- 
ment now. You wondered what they said 
to their client afterward. 


They filed a motion for a new trial on 
the ground that the amount of the verdict 
was inadequate. When the motion was 
heard the judge agreed that it was inade- 
quate but held that although verdicts in 
such cases can be set aside because of ex- 
cessiveness, the damages being punitive 
and in the nature of a civil fine, the courts 
have no authority to set aside such a ver- 
dict for inadequacy and he overruled the 
motion. 


The judgment was paid and the case 
ended, and when the insurance company 
paid you a fee somewhat commensurate 
with what you had accomplished for them 
you gave thanks to that old bass who had 
taught you what to do in that case when 
the judge had asked, “What says the de- 
fendant?” 
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Excessive Verdicts By Mathematical Formula 


PauL F. AHLERS 
Des Moines, Iowa 


(yt IS TRITE to announce that the 


award of monetary damages for per- 
sonal injuries involving permanent disabil- 
ity cannot be reduced to a mathematical 
formula. 
Nevertheless, as a practical matter large 
verdicts are often based upon the accept- 
ance by the jury of some such formula. 


- Upon the suggestion of Forrest A. Betts, 
who conducted the forum at the June 1952 
Convention on the subject of “Defense 
Jury Argument Which Would Tend to 
Defeat the High Verdict,” this article is 
written to make a few observations upon 
the fallacies inherent in the methods em- 
ployed by plaintiff's lawyers in attempt- 
ing to reduce awards for permanent injur- 
ies to a mathematical or formula basis 
grounded upon the use of the mortality 
table. 

Space will not permit:an extended dis- 
cussion of the legal principles involved. 


However, preliminary reference to a few > : 
ennai 4. ones ne hea pages oe, a controverted question whether that in- 
a a jury would be temporary or permanent. 
In Vicksburg and Meridian Railroad The instruction excepted to, either 
Company v. Putnam, 1886, 118 U. S. 545, taken by itself or in connection with the 
7 Supreme Court 1, the trial court instruct- whole charge, tended to mislead the jury, 
ed the jury in part as follows: by obliging them to ascertain the aver- 
age injury to the plaintiff's capacity by 
the year, whether the extent of that in- 
jury would be constant or varying; and 
by giving them to understand that the 
tables were not merely competent evi- 
dence of the average duration of human 
life, and of the present value of life an- 
nuities, but furnished absolute rules 
which the law required them to apply 


tiff’s income would probably have been, 
how long it would have lasted, and all 
the contingencies to which it was liable; 
and as strongly deprecated undertaking 
to bind them by precise mathematical 
rules in deciding a question involving 
so many contingencies incapable of ex- 
act estimate or proof. See especially the 
opinions of Lord Justice Brett and Lord 
Justice Cotton, as reported in 49 Law 
Journal (Q.B.) 237, 238, and less fully 
in 5 C. P. D. 291, 293.” 


The opinion concludes with the follow- 
ing language: 





“Life and annuity tables are framed 
upon the basis of the average duration 
of the lives of a great number of per- 
sons. But what the jury in this case had 
to consider was the probable duration 
of this plaintiffs life, and of the injury 
to his capacity to earn his livelihood. 
Upon the evidence before them, it was 


“The company is bound to give him 
an annuity of the amount he has been 
damaged by the year, for a period equal 
to the expectation of the plaintiff's life.” 


The Supreme Court of the United States 
reversed. Justice Gray in delivering the 
opinion of the court stated: 


“But it has never been held that the 
rules to be derived from such tables or 
computations must be the absolute 
guides of the judgment and the con- 


in estimating the probable duration of 
the plaintiff's life, and the extent of the 
injury which he had suffered.” 


The opinion in the case above refers to 


science of the jury. On the contrary, in 
the important and much-considered case 
of Phillips v. London & Southwestern 
Railway, above cited, the judges strongly 
approved the usual practice of instruct- 


ing the jury in general terms to award a 
fair ond _simmmshie comgeteetion tak- 


ing into consideration what the plain- 


the opinion of Lord Justice Brett in Phil- 
lips v. London & Southwestern Railway, 
1879, 49 Law nes (Q.B.) 236, which 
contains the following quotation: 


“As to compensation for money loss 
in the time to come, supposing there ha 
been no accident, there are a thousand 
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circumstances which might have prevent- 
ed the plaintiff from earning a fixed in- 
come. He would be subject to the or- 
dinary illnesses of life and to the or- 
dinary vicissitudes of trade, and when 
you come to consider all the circum- 
stances, of which evidence cannot pos- 
sibly be given, it is beyond the region of 
practical life that an accurate arithme- 
tical compensation can be given. No 
doubt the jury are wrong if they do not 
consider those circumstances as upon the 
doctrine of chances. You cannot give 
evidence of them, and a Judge can only 
leave it at large to the jury, telling them 
that all these circumstances and possible 
chances must be taken into account, and 
that they must give what twelve men of 
ordinary sense consider fair and reason- 
able compensation, without attempting 
to make it an absolute and accurate 
mathematical compensation.” 


An excellent discussion of this problem 
is found in Caldwell v. Southern Pacific 
Co., 1947, 71 F. Supp. 955 in which the 
court for the Northern Division of the 
Southern District of California refused to 
grant the plaintiff a new trial where it 
was asserted in the motion that the testi- 
mony of an actuary as to the cost of an 
annuity to replace anticipated loss of earn- 
ings by a plaintiff who had lost both legs 
was improperly rejected. The following 
quotation is taken from the opinion by 
District Judge Yankwich: 


“And, where, as here, it is admitted 
that an injured person has future earn- 
ing power, he cannot demand _ that, 
either on the subject of general or spec- 
ial damages, he be given an endowment 
or trust fund, which, invested at the 
present time, would bring him a certain 
amount. To do so would imply total 
incapacity to earn, which counsel for the 
plaintiff admit is not the case here.” 


In the Caldwell case the trial Judge al- 
lowed plaintiff's counsel to present his 
theory of damages in argument to the jury 
and held that the right to make such ar- 
gument amply protected the rights of the 
plaintiff. 

An instruction, such as was approved in 
Coast S. S. Co. v. Brady, 1925, 8 F. 2d 16, 
spelling out the process by which the plain- 
tiff's theory of damages may be applied by 
the jury appears to be unduly prejudical 
to the rights of a defendant. The mere fact 


INSURANCE COUNSEL JOURNAL 


Page 11 


that the trial court instructs the jury that 
it may adopt the formula presented by the 
plaintiff enhances the chances of that par- 
ticular method being adopted, notwith- 
standing a conventional instruction in gen- 
eral terms may also be given. Defendants 
may derive some comfort by requesting in- 
structions as suggested in the Brady case: 
“. . . calling to the attention of the jury 
the probability that plaintiff might not al- 
ways have employment and that his earn- 
ing capacity in his declining years might 
be less than at the time of his injury.” 

While there may be situations where it 
is inadvisable for defense counsel to argue 
the matter of damages at all, if the court 
instructs regarding the method of compu- 
tation adopted by the plaintiff (thus im- 
pliedly putting the stamp of judicial ap- 
proval upon that method) the defendant's 
salvation may be found by direct attack 
in oral argument upon the method. If the 
plaintiff presents an utterly fallacious 
formula, and fails to adjust his figures to 
realities, an exposure by defense counsel 
in argument to the jury of the “oversights” 
of counsel may well result in the jury like- 
wise losing confidence in the plaintiff's 
case. 


First of all, in argument it must be made 
clear to the jury that the court does not 
intend by merely authorizing the particu- 
lar method of computing damages, to in- 
struct the jury that such formula must be 
followed. If the court does so instruct, re- 
versal should be inevitable. 

The cases involving an insured defend- 
ant are comparatively rare where there has 
not been a good faith effort made to settle 
before trial. Usually the plaintiff has re- 
jected what the defendant believes the case 
“to be worth.” There is an ever present 
temptation on the part of plaintiff's coun- 
sel to “shoot the works” which almost in- 
evitably leads him to take chances in build- 
ing his claim for damages to inordinate 
heights. Exaggeration of injuries some- 
times pays off, but it is also the pitfall in 
which many otherwise good cases are lost. 
If the plaintiff is caught in a lie or an at- 
torney is caught in an unfounded exagger- 
ation of his client’s disability, I personally 
have faith that the average jury will make 
atonement. When we lose all confidence 
in the jury’s honest desire to do justice we 
may as well quit. 

I believe that one of the most prevalent 
exaggerations on the part of plaintiff's 
counsel occurs when he presents a simple 
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formula on chart or blackboard by which 
he calculates damages for loss of future 
earnings by the simple expedient of multi- 
plying the remaining days of average life 
expectancy by the decrease in daily earn- 
ing power though he makes allowance for 
the present value of the lump sum award. 


The “thousand circumstances which 
might have prevented the plaintiff from 
earning a fixed income” mentioned by 
Lord Justice Brett must be pointed out to 
the jury in argument to clearly show the 
fallacies in the method. 


First of all, mortality tables are based 
upon an average expectancy of life—not 
the expecfancy of gainful employment. 
The method assumes that the individual 
in question will spend the entire day be- 
fore he dies working at his present rate of 
pay. It assumes that he will have no last 
illness and that he“would work fot only 
the day before his death but every week, 
month and ye till death with- 











ion. Unless plaintiff's counsel 
has made a close computation (and made 
allowances which plaintiff's counsel seldom 
are willing to do), it will have been as- 
sumed that the plaintiff would never take 


time off to go to a funeral, to attend birth- 
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to their present value. Interest on govern- 
ment bonds is at an extremely low rate. 
An accountant or actuary on the stand can 
well be asked in most jurisdictions to make 
a calculation based upon the legal rate of 
interest in that state, with a surprising con- 
trast to figures based upon the rate pro- 
vided by government bonds.’ 


Furthermore, the lump sum _ award 
which the plaintiff asks is for money for 
which he will never have to work a single 
day in his life. Most people will not work 
except for money. Here the full rate of 
wages is being asked for without the dis- 
advantages of working for it. With respect 
to that sum of money, plaintiff is relieved 
from all the worry, anxiety about loss of 
employment and possible disabling loss of 
health. He is relieved of all the inciden- 
tal expenses in connection with his em- 
ployment, ranging from carfare to and 
from work to the cost of Union dues and 
assessments, as well as special clothing or 
whatever incidentals may be involved in 
the particular employment concerned and 
the plaintiff is benefited by having the en- 
tire present value of whatever the jury 
finds awarded to him now. As respects the 
present award that may be made, the haz- 


day celebrations or because of illness o ards of other injuries or accidental death, 
himself or his family. cwhether at home or at work, have been 


The method assumes that there will be 
no decline in the earning capacity of the 
individual_as_ he advances in years, al- 
though most people retire, because of de- 
sire or inability to continue work, a sub- 
stantial number of years before they die 
from old age. Furthermore, the age of re- 
tirement of the average individual is con- 
stantly declining. 

The method assumes that the plaintiff 
would never_be—unemployed and that he 
would never go out on strike, or be idled 
because of strikes in other industries. It 
assumes that the present rate of economic 
activity induced by war and deficit spend- 
ing will continue for the rest of the man’s 
expectancy, although reasonable people 
will concede that periods of prosperity and 
full employment do not endure forever. 
The method assumes that there will be no 
change for either better or worse in the 
physical condition of the individual for it 
calculates each year upon exactly the same 
percentage as the others. If the physical 
condition of the plaintiff will improve, the 
entire calculation must fail. Naturally, it 
is to the advantage of the plaintiff to adopt 
a low rate of interest in reducing damages 











eliminated for he will have received the 
entire sum in advance as his own. If he 
dies tomorrow in an automobile accident 
or by heart attack, his estate will not have 
to refund a penny. Above all, the lump 
sum that is being presently paid goes to 
the plaintiff in one chunk_and_tax free’ 
There will be no income tax due on the 
lump sum of wages he receives now. Al- 
though the plaintiff's award includes what 
he claims he will have lost in wages, the 
computation does not take into considera- 
tion the fact that his wages (upon which 
the computation is based) is not the equiv- 
alent of take-home pay. In addition to no 
income tax being payable upon the ad- 
vance award for wages he might have 
earned, no other payroll deductions will 


See annotation in 105 A.L.R. 234, on subject of 
rate of discount to be considered in computing pres- 
ent value of future earnings or benefits on account| 
of death or personal injury. This annotation in- 
cludes the rule under the Federal Employers’ Li- 
aility Act. 

*See English case in 2 A.L.R. 2d 311 and annota- 
tion commencing at page 320; while the tax fea- 
ture was rejected in Stokes v U. S., 144 F. 2d 82 
as too “conjectural” it should be proper argument 
to jury. 
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be taken from the lump sum presently 
awarded to the plaintiff in lieu of those 
same wages which, if earned, would have 
been subject to such deductions. 

The particular mortality table involved 
probably is based upon the expectancy of 
both men and women. It is common know- 
ledge that the average expectancy of men 
is lower than that of women. Yet, if the 

laintiff be a man, plaintiff's counsel will 
probably not have taken that fact into con- 
sideration in his calculations. Needless to 
say, counsel should see that usual caution- 
ary instructions on the inconclusiveness of 
the tables should be given. 

There is another factor which may be 
important in cases involving certain types 
of personal injuries. 

The injury itself may be of such a na- 
ture that it results in a reduction in the 
expectancy of life of the individual in- 
volved. 

Paraplegia may result from a compres- 
sion fracture of the vertebra. Although the 
expectancy of paraplegics (who usually 
succumb to infection) has been increased 
by the discovery of some of the modern 
“miracle drugs” the injury itself greatly re- 
duces the normal expectancy. Yet, (and it 
may be to the advantage of the defendant 
to show this shortening of expectancy) 
plaintiff's lawyer will probably have made 
his calculations of the present value with- 
out thought to this factor. 

With proper emphasis upon these false 
assumptions by the plaintiff's attorneys 
in presenting their evidence and making 
their mathematical computations, the ab- 
surdity of the method is apparent. 

If challenged to make his own compu- 
tation, defendant’s counsel may do so in 
certain cases, but the best answer is usual- 
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ly to refuse to recognize the validity of the 
method. 

In addition to the computation of loss 
of earnings, plaintiff's counsel will prob- 
ably present a computation based on the 
mortality tables of the value of future pain 
and suffering, humiliation and embarrass- 
ment. Many of the same arguments ap- 
plicable to the computation of loss of fu- 
ture earnings will apply with equal force. 
If the system is fundamentally inaccurate 
or exaggerated in favor of the plaintiff the 
entire argument should fall. For plain- 
tiffs counsel to pick an arbitrary figure 
and say that he will assess fifty cents for 
each twinge of pain or $5.00 for each day 
of pain is nothing short of ridiculous. The 
tolerance of different people for pain is 
extremely varying. People learn to endure 
pain. It is not a mere question of how 
much a member of the jury would take to 
sustain a similar injury and undergo sim- 
ilar suffering. It is_ just as much a question 
of how much one of the jury would feel 
that he in good conscience should have to 
pay out of his own pocket Tor a mere in- 
advertent act on his part which might re- 
sult in a similar injury to some member 
of the public. 

No lawyer can tell another lawyer how 
to argue a case to the jury. Everyone has 
his own style which he must develop for 
himself if he is to be natural and sincere 
and therefore convincing in his plea. Like- 
wise, each lawyer must choose for himself 
those particular arguments which appeal 
to him and which, therefore, he is able to 
present in a manner which will convince 
others. 

However, a mutual discussion of views 
and practices may be of benefit and it is 
in that spirit that this article is submitted. 
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The Reinsurance Companies’ Viewpoint of the 
Recent Trend Toward High Verdicts* 


Rupert G. Morse 


Kansas City, Missouri . 


INCE 1946 the Casualty Reinsurance 
Companies in this country have sus- 
tained an underwriting loss of more than 
$50,000,000.00 on liability and workmen’s 
compensation lines. The 1951 figures were 
the worst of all. About 85% of this under- 
writing loss was in liability lines and 
15% in workmen’s compensation. What 
has caused this loss of such staggering pro- 
portions to our American Reinsurance in- 
dustry? 

If you were to answer this question, you 
would, doubtless, say that the first cause 
is inflation. I grant that inflation is a 
cause and a serious one and we will speak 
of it immediately, but the new and danger- 
ous trend which the Insurance industry 
faces is the excessively high jury verdicts 
aided and abetted by the sensational tactics 
of the National Association of Claimants’ 
Compensation Attorneys, familiarly known 
as NACCA and of that I will talk in a few 
minutes. 

But, first to inflation. The inflationary 
trend has existed since 1943, but a couple 
of years ago the gradual trend took a de- 
cided spurt upward. This change of pace 
in inflation is not confined to this country. 
Many times in the past ten years, we have 
discussed the problem with our London 
reinsurers and they have a ready under- 
standing of the situation. In the last six 
months, we talked with a representative of 
a French reinsurer and were amused at his 
remark that the Americans think they have 
a corner on everything including inflation. 
He assured us that the French are having 
the same difficulties and told of a case 
tried in French Morocco with disastrous 
results to his Reinsurance Company. The 
whole world is in the same boat. 

The casualty reinsurers naturally feel 
that their problem is the most acute. Let 


*This is a reprint of the article published in 
the October issue which was reproduced from the 
stenographic notes of the reporter of the annual 
meeting, which had not been edited by the au- 
thor. 


me give you an example of how inflation 
affects our business. 

Assume that in 1946 a treatyholder has 
a $20,000.00 Auto BI retention. A gross 
loss at that time under that treaty in the 
amount of $30,000.00 would have cost the 
excess reinsurer $10,000.00. What happens 
when that gross loss of $30,000.00 is inflat- 
ed by 50%? It becomes $45,000.00 and the 
loss to the excess reinsurer becomes $23,- 
000.00 in excess of the $20,000.00 retention. 
The reinsurer’s loss in that case has risen 
not 50% but 150%. 

For a second example, take a gross loss 
of $40,000.00 which occurred in 1950 under 
a treaty where the retention was $30,000.00. 
The reinsurer’s loss was $10,000.00. As- 
sume that in 1952 the average bodily in- 
jury claim will cost 25% more than in 
1950, which is not at all unlikely when 
you consider that a rise of practically 12% 
took place in the first quarter of 1951. In- 
flation of 25% would bring a $40,000.00 
gross loss to $50,000.00. The reinsurer’s 
former loss of $10,000.00 would become 
$20,000.00. Thus, we see a 25% increase 
in gross loss producing 100% increase in 
the loss cost to the excess reinsurer. 

But, you ask, what of higher rates and 
retentions? During 1950 and 1951 the cas- 
ualty reinsurers were busy raising the re- 
tentions of their treatyholders as well as 
rates, but it took time for the rates promul- 
gated to give the reinsurers much benefit. 
It is only in the first quarter of 1952 that 
the reinsurers have begun to secure some 
relief and the picture to look a trifle 
brighter. However, rate structures are still 
based on past experience rather than fu- 
ture expectancy so that yesterday’s rates 
are not sufficient for today’s needs. Hence, 
the excess rate table should again be ad- 
justed upward. 

The word inflation can readily apply to 
more than money. I might speak of acci- 
dent frequency and severity but why not 
put it in simple words and say that auto- 
mobile accidents are bigger and oftener 
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and worse than ever before. More cars clog 
the roads and while the new superhigh- 
ways unsnarl traffic jams they create ac- 
cident problems of their own that in too 
many instances have turned these “dream 
roads” into death traps. The National 
Safety Council, the AAA, the driving lab- 
oratory at Iowa State College and other 
organizations are constantly studying how 
to decrease automobile injuries and deaths. 
But speed on the highways remains the Na- 
tion’s No. 1 killer. We could all cooperate 
with Safety Council drives, both national 
and local, far better than we do. We could 
use our influence to see that such articles 
as “How To Stay Alive on Superhighways” 
in THIS WEEK magazine of June Ist ap- 
pear regularly in all magazines and news- 
papers. We could encourage further driv- 
ing instructions in high schools, demand 
law enforcement and the proper punish- 
ment of guilty drivers. In fact, while do- 
ing the good deed of trying to save hu- 
manity’s neck we could also save the much- 
stuck-out neck of the insurance industry. 


Now only a word about compensation 
since workmen’s compensation accounts 
for only 15% of the reinsurer’s loss. Each 
session of a State Legislature brings in- 
creased benefits to the injured workman. 
The death limits are raised, and the week- 
ly benefits are increased. The tendency 
now is to have unlimited medical in prac- 
tically all the states. Unless primary com- 
panies’ retentions are raised along with 
these increases, again the axe falls upon the 
excess Carriers. 

Enough about inflation as the reinsurer’s 
headache and on to the second problem 
which is a grave one and one that has to 
be met head-on; namely, the greater ex- 
perience and ability of plaintiff lawyers to- 
day and the sensational methods which 
they are promoting into a science to se- 
cure high jury verdicts. The well-known 
National Association of Claimants’ Com- 
pensation Attorneys is taking the lead and 
is almost 100% responsible for the educa- 
tion of the plaintiff attorneys and the re- 
sults obtained by them. 

I made it a point in August 1951 to at- 
tend the annual convention of NACCA in 
San Francisco. I went with eyes and ears 
open and I was amazed at the excellent 
quality of the program, the manner in 
which the various committees functioned 
and the general greased wheels of the con- 
vention which lasted seven days. The prin- 
cipal theme of the convention was demon- 
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strative evidence. Able lawyers and doc- 
tors from all parts of the country were 
present and many medico-legal subjects 
were clearly presented and discussed. The 
use of the medico-legal knowledge in jury 
trials was stressed. 

As you know, some of the leaders of 
NACCA have travelled throughout the 
United States addressing bar meetings and 
holding clinics at large universities. For 
example, Mr. Melvin M. Belli, the Presi- 
dent of NACCA in 1951, addressed the 
Iowa State Bar Association attended by 
lawyers from every county in the State. 
Mr. Belli told of large verdicts received by 
members of NACCA and explained in de- 
tail what it takes to produce the setting 
for unusually high verdicts. You can well 
appreciate that the attorneys from rural 
communities and smaller towns all over 
the country resolved to use the same means 
to secure high verdicts in their courts. 
Their asking prices on their damage suits 
increased immediately and the theme of 
higher verdicts got right down to the grass 
roots. 

The movement is now on foot to organ- 
ize state associations of NACCA. When 
that is completed, county and city organi- 
zations will be set up and practically all 
attorneys specializing in tort litigation for 
the plaintiff will have access to the 
NACCA Law Journal and the data sent 
out regularly from the national office of 
the organization. 

NACCA is here to stay. It has able men 
at the helm and is one of the real threats 
to the automobile insurance industry. The 
insurance companies must organize, the de- 
fense attorneys must find ways to combat 
NACCA and its methods. 

Dr. Hubert Winston Smith of Tulane 
University holds several medico-legal clin- 
ics each year in different sections of the 
country. The most comprehensive of these 
clinics is the one held in New Orleans in 
February. NACCA is getting many of its 
ideas from Dr. Smith’s clinics. We believe 
that defense lawyers can profit in the same 
degree by attendance at these clinics. We 
have recommended to the claim depart- 
ments of our treatyholders that each com- 
pany assign at least one man to attend the 
clinics held by Dr. Smith and all the meet- 
ings of NACCA that are open to the pub- 
lic. 

We must re-orient our thinking to con- 
form to changed conditions. Our business 
has changed more in the last two years 
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than in any previous ten years. NACCA'’s 
technique of demonstrative evidence is 
largely responsible. ‘Today the tools of the 
damage suit lawyer include blackboards, 
colored chalk, artificial limbs, neurologi- 
cal skeletons, colored plastic torsos and 
every other part of the human body. The 
use of such eye-appealing evidence feeds 
the natural human desire for the sensa- 
tional. Juries are no different than other 
humans—the more dramatic the case the 
less the monotony, the greater the impact 
on the emotions and the longer remem- 
bered. Demonstrative evidence in the le- 
gal field is comparable to pictorial journal- 
ism in the newspaper game, to cheesecake 
in photography—the sensational, the _bi- 
zarre, appeal to the eye and appeal to the 
emotions. The effect upon juries is al- 
ready history. The effect upon insurance 
and reinsurance companies is devastating. 

One of the outstanding features of 
NACCA’s campaign is a pamphlet pub- 
lished in 1950 entitled, ““The Adequate 
Award” by Mr. Melvin M. Belli. Thous- 
ands of copies were distributed throughout 
the country with such popularity that 1951 
brought forth a second pamphlet, “The 
More Adequate Award.” All of you who 
have seen these publications know that 
they are filled with records of the highest 
jury verdicts of all time. These verdicts 
are so high, gentlemen, that they are not 
simply, “More Adequate Awards,” they 
are “More THAN Adequate Awards.” Up- 
on that fact, we of this International As- 
sociation of Insurance Counsel should base 
our counter-attack. Indeed, a pamphlet 
published by us and called “The More 
Than Adequate Award” could help to un- 
loose the stranglehold NACCA and _ its 
sensational technique have upon the juries 
of today. 
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Let me tell you, gentlemen, Mr. Belli 
and his cohorts are no fly-by-nights, no 
flash-in-the-pan. They are brainy men and 
if they’ve come up with this good idea, 
they’ll come up with better ones. For every 
tour they make of the country teaching 
lesser attorneys, insurance representatives 
must tour and teach better methods of de. 
fense. We must be ready to meet demon- 
strative tactics with demonstrative defense, 
meet blackboard with blackboard, meet 
pamphlet with pamphlet. We cannot sit 
straddling a fence and let the fence rot 
away beneath us. 

There is a phrase that has come into be- 
ing with the superhighways. It is self-dis- 
criptive-“High-Speed-Hypnosis.” In _ its 
most insidious form it means loss of alert- 
ness. The juries of today are subject to 
High-Verdict-Hypnosis. In its most insid- 
ious form it results in the loss of good 
sound judgment. We of the insurance and 
reinsurance companies are up against High- 
Verdict-Hypnosis of juries. What are we 
going to do about it? 

This fantastically successful system of 
demonstrative evidence that the plaintiffs’ 
attorneys have latched onto is taking the 
insurance industry to a wholesale trimming 
that nobody can stop unless the defense 
trial lawyers lead the way. 


One of the best safety slogans ever 
thought up is “Safety Is No Accident.” 
The system promulgated by NACCA and 
its trainees is no accident—it is the result 
of brains, ingenuity, know-how. Success- 
ful defense will be no accident, either. It 
must be the result of just as good brains, 
just as much ingenuity, just as much know- 
how. And that, gentlemen, is what I be- 
lieve we've got! 
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Difficulties in the Present Legal Situation in Connection 
With Automobile Accidents 


RAYMOND N. CAVERLY 
New York, New York 


HE LEGAL SITUATION in connec- 

tion with recovery of damages in auto- 
mobile accidents has reached a point where 
it is an extremely irritating “headache” to 
the public, whether as carriers of insurance 
or as claimants and, likewise, because of 
the uncertainties of the picture, to the 
companies. Verdicts have reached a new 
high. Premium volume continues to rise 
but even with this gain loss ratios are re- 
ported to be higher this year to date than 
in 1951. 

Obviously, the most logical solution to 
this serious problem is better safety con- 
trol with a corresponding reduction in ac- 
cident potential. The present record for 
motor vehicle deaths and injuries in prac- 
tically all states is bad, even though it has 
shown constant improvement. 

The following figures for the State of 
New York indicates the trend: 


Deaths Per 10,000 Registrations 
1930—12.64 1950— 5.14 


Injuries Per 10,000 Registrations 
1930—5 14.28 1950—379.29 
Deaths Per 100,000,000 Vehicle Miles 
1930—15.7 1950— 6.1 
Injuries Per 100,000,000 Vehicle Miles 
1930—637 1950—449 


Notwithstanding this trend, there were 
2,101 killed and 159,090 injured in New 
York State in 1951. Realizing the gravity 
of the situation, many agencies are concen- 
trating their energy to reduce automobile 
fatalities and accidents. But the attain- 
ment of this objective will be a slow pro- 
cess, 

The legal situation has two angles. The 
first is the very substantial increase in per 
claim cost both with respect to the amount 
paid and the cost of handling, resulting 
in the necessity of substantial premium 
increases, and the second is the difficulty 
the Civil Courts are having in dealing 
with the increased volume of litigation re- 


(Reprint from Eastern Underwriter, June 27, 
1952, No. 26) 


sulting from automobile accidents, par- 
ticularly in the large cities. 

Figures of the National Bureau of Cas- 
ualty Underwriters show that in the period 
between 1941 and 1951 the countrywide 
average payment for a bodily injury case 
for bureau member companies increased 
from $390. to $664. The reason for this 
increase, of course, has been the impact of 
inflation on verdicts and consequently the 
necessity of increased payment in claim 
settlements. 

The elements that go to make up dam- 
ages in automobile bodily injury cases are 
lost time, medical expense, pain and suf- 
fering, and allowance for permanent in- 
juries. Obviously, the lost time and medi- 
cal expense elements are more costly now 
than they were in 1941. The elements 
which are dependent on human judgment, 
such as damage for pain and suffering and 
permanent injuries, are influenced accord- 
ingly. 

There has been much discussion by cer- 
tain elements of the Bar, particularly by 
lawyers who are accustomed to represent 
plaintiffs, about the “adequate award.” 
Everyone will concede that awards of dam- 
ages to persons who may be injured and 
to the dependents of persons who may be 
killed through the negligence of motor ve- 
hicle operators, should be adequate. The 
difficulty comes in determining what is 
adequate and proper. 


Unfortunately, there is no yardstick by 
which the value of personal injury cases 
can be measured. For practical purposes, 
the only yardstick is the amount of the 
verdict which an Appellate Court will af- 
firm. Many of the high verdicts undoubt- 
edly have been due to utter disregard by 
juries of the merits of a situation. Some 
have been affirmed and some set aside by 
Appellate Courts, but there is an increas- 
ing tendency for such courts to follow the 
judgment of the jury and allow verdicts to 
stand, no matter how shocking in size. 

The average of jury verdicts in most lo- 
calities has been going up at a rate which 
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is greater than the increase in the cost of 
living index. In New York City, as an ex- 
ample, according to the report of the Ju- 
dicial Council of the State of New York, 
in the First Department of the Supreme 
Court, consisting of Manhattan and the 
Bronx, the average jury verdict in the 
1939-1940 court year was $5,543. In the 
1950-1951 court year it was $13,550. For 
the Second Department of the Supreme 
Court, consisting of Brooklyn, Queens and 
Richmond and some suburban counties, 
the average jury verdict in the 1939-1940 
court year was $3,603, and in the 1950- 
1951 court year it was $13,080. For the 
state as a whole the Supreme Court’s aver- 
age jury verdict was $3,489 in the 1939- 
1940 court year compared with $8,695 in 
the 1950-1951 court year. 

Verdicts necessarily influence claim set- 
tlements and considering the rising trend 
there is little wonder that the average 
claim cost has soared to its present high 
point. Whether or not this trend will con- 
tinue is a difficult question to answer. It 
will depend upon the impact of inflation. 

What can be done about it? Our pres- 
ent system of assessing damages in negli- 
gence cases is one of long standing. It has 
undoubtedly resulted in many injustices 
and inequalities. Perhaps some of these 
could be eliminated by discarding the jury 
system. Trial of civil cases by jury orig- 
inated in England and was adopted in this 
country because most of our states follow 
the English common law. This procedure, 
however, has long since been abandoned 
in England and negligence cases are now 
tried there before a judge without a jury. 

It is possible to try such cases without a 
jury in most of our states by consent of 
both parties, but plaintiff's attorneys are 
reluctant to waive juries. Furthermore, 
even some defendants’ attorneys prefer a 
jury trial unless they are certain of being 
able to try their cases before a judge who 
is known to be conservative. To abolish 
jury trials in all civil cases would require 
a constitutional amendment in most of our 
states. It would probably be difficult to 
accomplish at the present time. 

Practically all personal injury cases are 
handled for the plaintiff on a contingent 
fee basis. The fees run from 33 1/3% to 
50% in various parts of the country. The 
average probably is about 40%. This 
means that the plaintiff's lawyer really 
buys an interest in the case and, of course, 
has an incentive to get all that he can out 
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of it. One cannot help but suspect that 
the lawyers who are contending for “more 
adequate awards” are not altogether al- 
truistic. After all, 40% of $100,000 is a lot 
more than 40% of $50,000. 

Lawyers deserve to be paid for their sery- 
ices but the successful plaintiffs’ lawyers 
undoubtedly earn more than lawyers of 
equal or greater ability who are accus- 
tomed to represent defendants. The por- 
tion of a verdict or settlement due the law- 
yer under a contingent fee arrangement 
where the amount involved is large usu- 
ally is much more than his services are 
reasonably worth and represents an eco- 
nomic loss to society. Nevertheless, the 
contingent fee is probably the only prac- 
tical way on which personal injury cases 
can be handled. Claimants without sub- 
stantial means could not afford to hire 
lawyers on the basis of a fee win or lose. 

Contingent fees are ethical under the 
canons of ethics of the American Bar As- 
sociation which provide: 


“A contract for a contingent fee, where 
sanctioned by law, should be reasonable 
under all the circumstances of the case, 
including the risk and uncertainty of the 
compensation, but should always be sub- 
ject to the supervision of a Court as to 
its reasonableness.” 


Better control of the amount of the con- 
tingent fee would undoubtedly help the 
situation. It would seem that a graduated 
scale downward on large amounts would 
be practicable and would prevent lawyers 
from earning unconscionable amounts in 
individual cases. It probably would not be 
possible to control the scale of contingent 
fees by legislation, as to do so would con- 
stitute interference with the right of con- 
tract. Such control would have to come 
from the courts. 

The congested court calendars present 
a different sort of problem. At the present 
time in New York City and in some other 
localities it takes almost four years to get 
a trial in the major trial court. In 1940 a 
case could be reached for trial in approxi- 


‘mately two years. It is an old saying that 


“justice delayed is justice denied.” It is 
easy to suggest that the remedy is settle- 
ment before suit. The carrying out of this 
suggestion, however, is not as simple as 
making it. 

When a motor vehicle accident is re- 
ported it is common practice for the in- 
surance adjuster to call immediately on 
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the injured person for the purpose of open- 
ing the way to a settlement. If the injuries 
are serious, no matter how promptly he 
makes the call, he is apt to find that he 
has been preceded by one or more lawyers 
soliciting retainers. Thus, in many cases 
he finds that the injured person has signed 
up. This precludes any possibility of direct 
settlement as a retainer gives the lawyer a 
lien on the case and settlement may not 
be negotiated unless he is in the picture. 
In approximately 25% of all the suits 
started in New York City the summons is 
served on the defendant before the insur- 
ance company has received notice of the 
accident. 

In some states there are legal restrictions 
against representatives of the defendant in- 
terviewing injured persons in hospitals, and 
practically all cases of serious injury end 
up in hospitals. The present New York 
statute is as follows: 


“Sec. 270-b. Entering hospital to ne- 
gotiate settlement or obtain release or 
statement— 

“It shall be unlawful for any person 
to enter a hospital for the purpose of 
negotiating a settlement or obtaining a 
general release or statement, written or 
oral, from any person confined in said 
hospital or sanitarium as a patient, with 
reference to any personal injuries for 
which said person is confined in said 
hospital or sanitarium within 15 days af- 
ter the injuries were sustained, unless at 
least five days prior to the obtaining or 
procuring of such general release or state- 
ment such injured party has signified in 
writing his willingness that such general 
release or statement be given. 


“This section shall not apply to a per- 
son entering a hospital for the purpose 
of visiting a person therein confined, as 
his attorney or on behalf of his attorney. 
Added L. 1935, c. 578; amended L. 1939, 
c. 822 Sec. 3, eff. June 9, 1939.” 


A lawyer usually files suit the minute 
he gets the injured person’s signature to a 
retainer for the purpose of protecting his 
lien and preventing some competing law- 
yer from taking the case away from him. 
Once suit is started, settlement becomes 
difficult. The negotiations assume many 
of the aspects of the efforts of manage- 
ment and labor to settle the late steel 
strike. Some plaintiffs’ attorneys are ac- 
customed to open negotiations with a set- 
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tlement figure far in excess of what they 
really consider the case to be worth. 

The attorneys are frequently reluctant 
even to approach the insurance company 
about a settlement for fear such approach 
will be construed as a sign of weakness. 
The reverse is likewise true. Insurance 
representatives are afraid to offer an op- 
posing lawyer what a case is really worth 
in the early state of the negotiations be- 
cause the lawyer may use such a figure as a 
springboard to get more. This frequent- 
ly happens when the judge comes into the 
negotiations at a pre-trial hearing. Many 
judges, instead of trying to establish the 
real value of the case, simply try to bring 
about a compromise between the offer and 
the demand by suggesting a “split the dif- 
ference” procedure. 

Certainly everyone on the defendant's 
side today is conscious of the advisability 
of prompt disposition of personal injury 
cases. If some insurance companies were 
at any time in the past otherwise minded, 
certainly they see the wisdom today of dis- 
posing of cases as fast as they possibly can 
on any reasonable basis. Suits presently 
pending are costing much more to settle by 
reason of the inflationary impact than they 
would have cost at the time of the acci- 
dent. 


Who can foresee what the trend of in- 
flation is going to be in the immediate 
future, and what increased cost may re- 
sult in cases which drag on for months, 
even years? 


Notwithstanding these difficulties, in- 
surance companies are undoubtedly set- 
tling a much higher proportion of their 
cases prior to suit than ever before. The 
proportion of personal injury suits to prem- 
ium income is far less than it was 15 years 
ago. An examination of the pending suit 
ratios of 16 of the larger stock casualty 
companies shows that the proportion of 
suits to $100,000 of earned premium in 
1936 was 14.5 and in 1950 it was 7.8. There 
was very little change in premium rate in 
the intervening years, but premium in- 
come has increased due to coverage on a 
greatly increased number of units. 

The security type financial responsibili- 
ty law, such as went into effect in New 
York on January 1, 1942, has brought 
about this increase. Similar laws are now 
in effect in over 30 other states. In 1942, 
at the inception of this law in New York 
State approximately 34% of the 2,859,929 
registered cars carried liability insurance. 
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In 1951, according to the most recent re- 
port of the New York Motor Vehicle De- 
partment, 95.2% of the 3,706,326 registered 
cars are insured. On this basis over 2,500,- 
000 more cars were covered by insurance in 
this state in 1951 than in 1941. Anyone 
who has ever had any experience in con- 
nection with personal injury claims, we be- 
lieve, will agree that claims are seldom pre- 
sented or suits brought against uninsured 
motorists. With this increase in number 
of insured cars, some increase in litigation 
was inevitable. 

The capacity of the courts to handle 
litigation in most locations has not shown 
any corresponding increase. This has re- 
sulted in calendar congestion in many lo- 
calities, although the proportion of cases 
actually tried has shown a constant de- 
crease for the last twenty years. In New 
York State, for instance, 12,201 tort cases 
were tried to conclusion in 1940 and only 
6,488 in 1950. The diligence of insurance 
companies in settling suits rather than try- 
ing them is the only thing that has pre- 
vented a complete breakdown in the court 
system. 

Suggestions have been made in some 
quarters for a plan of compensation re- 
gardless of fault for motor vehicle acci- 
dents. Such a plan, however, is unthink- 
able to anyone who has had experience 
with workmen’s compensation, which has 
grown increasingly costly with the passing 
of the years. Any compensation plan must 
of necessity be based on lost time, and lost 
time would be very difficult, if not impos- 
sible, to check in the case of non-wage 
earners such as married women and chil- 
dren. 

A compensation plan would likewise 
necessarily include medical expenses. ‘The 
cost of workmen’s compensation has been 
greatly increased through exploitation by 
certain elements in the medical profession 
and such a plan applicable to motor ve- 
hicle accidents undoubtedly would be ex- 
ploited even to a greater degree by the 
same type of doctors. Any sort of control 
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of medical attention would be practically 
impossible. The over-all cost would un- 
doubtedly be much greater than the cost 
of the present system. In fact, many com. 
pany executives consider that any such 
plan would be uninsurable as a practical 
proposition. 

Arbitration under the plan of the Amer- 
ican Arbitration Society has been suggest- 
ed and, in fact, has been tried in the past. 
Plaintiffs, however, are reluctant to agree 
to arbitration. 

The present “crisis” is not unlike the 
situation which existed in connection with 


employers’ liability claims prior to the ad- 


vent of Workmen’s Compensation Laws. 
However, the solution is much more dif- 
ficult. The insurance carrier is in a sense 
only the stakeholder with an obligation to 
dispose of claims on a basis that will be 
fair to both the claimant and to the policy- 
holder. Accomplishing this under the pres- 
ent system is indeed difficult and requires 
a great deal of patience and knowledge of 
psychology. The present legal system un- 
doubtedly is outmoded, but it can be 
changed only by the public. A compensa- 
tion without fault plan certainly is not the 
remedy. Trial of tort cases without juries 
should result in more equitable awards and 
undoubtedly would relieve calendar con- 
gestion. A non-jury case can be tried in 
less than half the time it takes to try a jury 
case. The ultimate cost in negligence cases 
must be borne by the public, and the pub- 
lic through proper selection of judges 
would be able to exercise some control over 
the cost if negligence cases were tried with- 
out juries. The cost of maintaining the 
court system is, of course, a public charge, 
and this could be reduced materially if 
jury trial were abolished. The Insurance 
Industry and the Legal Profession both 
have an important stake in finding an ade- 
quate remedy for the present situation, for 
if such a remedy is not found there will 
be agitation for a compensation plan prob- 
a coupled with a Monopolistic State 
und. 
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How Far Afield? 


Joun L. KEARNEY 


Los Angeles, California 


HERE ARE two bodies of law which 

govern an advanced society: One, the 
moral law represented by the sum-total of 
men’s beliefs in what is right and wrong 
from an ethical or religious standpoint; the 
other, the definition of rights, prohibitions, 
consequences and proceedings to be found 
in the written laws of our land and the 
communities. The first, of course, gave rise 
to the second which, in theory, at least, 
should be an expression and application of 
the moral law to particular situations. 

A prime tenet of the moral law is that 
aman should not be permitted to profit 
from his own wrong-doing. This truth was 
recorded in the old and the new Testa- 
ment, appears in Oriental philosophy, was 
incorporated by Aesop into the fable which 
every six-year-old knows, and it has fre- 
quently found expression in our courts of 
equity. 

As an example of substantive law, the 
Labor Code of the State of California, Sec- 
tion 3202, pertaining to Workmen’s Com- 
pensation, states: 


“The provisions of this Code shall be 
liberally construed by the courts with 
the purpose of extending their benefits 
for the protection of persons injured in 
the course of their employment.” 


This innocuous-appearing, innocently- 
worded statute was accepted by the law- 
makers and the members of the bar as a 
worthwhile piece of social legislation. In 
theory, an employee who was subjected to 
occupational hazards and who, while in the 
course of his employment, sustained in- 
jury, was entitled to compensation, or, if 
killed, his dependants were compensated 
lor his death. The general law of agency 
as to what actually constituted “employ- 
ment” still applied, but it was to be liber- 
ally construed. A traditional concept in 
this law has been that when an employee 
deviates so drastically from the nature of 
his work that his actions are motivated 
solely by his own pleasure or whim so that 
he no longer is acting in behalf of his em- 
ployer, he is deemed to be on a “frolic of 


his own” and is out of the course of em- 
ployment. 

A classic example of what can happen 
when a court chooses to disregard the mor- 
al law and at the same time too liberally 
construe the substantive law beyond rhyme 
or reason is: 


State Employees’ Retirement System v. 
Industrial Accident Commission, et al., 
217 Pacific Reporter, 2nd Series, P. 992- 
995. 


In this case, Karl Lund, a Game War- 
den for the State of California, was found 
dead in the back seat of an automobile be- 
side the dead body of a woman, Chelsea 
Miami. The car belonged to the employer, 
its back seat was capable of being made 
up for sleeping and the deceased was per- 
mitted to use it for that purpose. To 
quote from the Opinion of the District 
Court of Appeal, in which a_ proceeding 
was filed for a Review of the Judgment: 


“The bodies were clad respectively 
only in shorts and panties and were par- 
tially covered by a blanket. The igni- 
tion switch, radio and heater of the car 
were all turned on and the gasoline tank 
was empty. All of the doors and win- 
dows were closed with the exception of 
one side wing-window which was slight- 
ly open. Lund’s clothes, boots and guns 
were in the back of the car and under 
the seat. The deaths were attributed by 
the coroner to carbon monoxide poison- 
ing, the vapor of which apparently had 
infiltrated into the car from the running 
motor and been inhaled while the de- 
ceased were lying on the bed. Approxi- 
mate time of death was fixed between 
1:00 and 3:00 a.m. of June 14th. 

“Herminia Miami, the sister of Chel- 
sea, testified that Chelsea had received a 
telephone call at her home from Lund 
shortly before 9:00 p.m.; that he had 
asked Chelsea to meet him, and within a 
few minutes after receiving the call Chel- 
sea had changed to slacks and left in 
her own car.” 





Page 22 


Upon the facts adduced at the hearing, 
respondent Industrial Accident Commis- 
sion made its findings that Karl Lund had 
“sustained injury occurring in the course 
of and arising out of employment proxi- 
mately causing his death from inhalation 
of carbon monoxide fumes.” A _ petition 
for rehearing was granted by respondent 
Commission, and after a further hearing, 
respondent affirmed its findings of fact 
theretofore made. 

If the facts in this case do not clearly 
show a complete break in or diversion from 
employment, then no stretch of the — 
ination can conjure up a set of facts whic 
would. True, as the opinion of the court 
says (pages 993-994), it is “required to in- 
dulge all reasonable inferences which may 
be drawn from the facts, and in so doing 
all that is required is reasonable probabil- 
ity, not absolute certainty.” (Emphasis 
ours). And one readily agrees that an 
Award should not be set aside where two 
reasonable conclusions may fairly be drawn 
from the evidence. However, on the other 
hand, it is the clear duty of the court to 
annul an Award when no substantial evi- 
dence exists to support the Findings and 
Order. 

The court in its opinion comments as 
follows on what it terms the “contrary in- 
ference to be drawn from the facts”: 


“The secluded spot in a remote area 
could have been selected by Lund for its 
advantages as a rendezvous in which to 
conduct an illicit love affair. The man- 
ner in which the cars were parked, the 
state of partial dishabille in which the 
bodies were found, the fact that Lund 
had divested himself of his uniform and 
placed his gun and boots underneath the 
seat, all are circumstances from which 
the trier of facts might have reasonably 
concluded that he had either abandoned 
or deviated from his duty.” 


Then it brazenly found (page 995): 


“It was a matter of discretion with him 
(the deceased) whether or not at such 
times he converted the car into a bed 
and slept. In so doing he was acting 
within the course of his employment . . . 
There was no rule which forbade him 
from having company while on duty, and 
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the presence of a women in the car with 
him does not necessarily compel a con- 
clusion that he had thereby either aban- 
doned his employment or deviated there- 
from.” 


Just how naive can judges be? 


The Petitioner took the position, realis. 
tically, that the Findings were irrational 
and illogical, for the evidence definitely 
showed that the deceased met his death 
“while engaged in a personal adventure.” 
What is more personal than a love-affair? 
What further removed from the interests 
and business of an employer than an illicit 
love-affair of the employee? The conduct 
of the deceased at the time his death oc- 
curred was so obviously extra-curricular as 
to scream to high Heaven! And no infer- 
ence is reasonably possible other than he 
diverted from the scope of his employment 
and duties as an employee of the State of 
California. 

In an action for divorce based on adul- 
tery, no showing of the specific act is re- 
quired—merely that the time, place and 
opportunity existed. Should the status of 
marriage, involving as it does public policy 
and the welfare of the family, be dissolved 
by our courts on a less stringent showing 
than is required in an action of this kind 
for an award of money? 


No more shocking revelation of an in- 
ference impulsively and audaciously ar- 
rived at can be pointed to in so-called legal 
literature—an inference so scandalous and 
demoralizing, in fact, in its implications 
and influence, as to violate the conscience. 
It is a far cry indeed from the original in- 
tent and purpose of the statute to the in- 
dulgent application of the law to the case 
under discussion. 

The opinion of the court points the way 
to a flood of unscrupulous and unconscion- 
able demands and is an open approval of 
indulgence in all sorts of immoral and in- 
decent adventures. Evidently, we no long- 
er have the right to expect our courts of 
law to provide us with reliable ethical 
standards of personal conduct and public 
policy. 

How far afield are we to permit them 
to go? 
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Can Automobile Liability Rates Be Reduced 


WILLIAM 


E. NIGHT 


Binghamton, N. Y. 


OR THE seventh time since the end 

of World War II, the Superintendent 
of Insurance of New York has announced 
increases in automobile liability rates. In 
the writer’s community, the increase is 
more than 24% and followed one of 19% 
only a year ago. These increases mark ten 
years of enforcement of the Financial Re- 
sponsibility Act in New York, and in a 
considerable measure have paralleled the 
growth of insurance coverage due to that 
law. The end of this decade of enforce- 
ment finds more than 94% of all motor- 
ists insured, not only for personal injury 
but for property damage. The practical 
goal of universal insurance has, therefore, 
been reached, since this is a higher per- 
centage of insured automobiles than is 
found in any other state including Massa- 
chusetts." 

As the number of insured motorists grew 
large, the premiums for their insurance in- 
creased. While it is over-simplification to 
say that one caused the other, it cannot be 
denied that the mere inclusion of all classes 
of drivers as a base for rates has increased 
the rates themselves. The same result was 
observed in Massachusetts with the institu- 
tion of compulsory insurance there. As the 
rates steadily mount, the complaints of the 
public become evermore vocal and it is 
obvious that unless there is a reversal of 
this trend in the near future the pressure 
for a political solution will be irresistible. 
The fact that such a solution can only have 
the form of some sort of tax supported 
fund will not be sufficient to prevent its 
enactment. Such funds already have been 
suggested, not only in New York, but in 
many states, including Massachusetts. In 
order for private insurance to survive, some 
method must be found to reduce rates, at 
least to the majority of motorists, and par- 
ticularly to those who are responsible for 
the smallest percentage of accidents and 
losses. 

_ The situation in New York, and indeed 
in most of the country, is the natural re- 

‘Report Relating to the State of New York of 


the Insurance Industry Committee on Motor Ve- 
hicle Accidents. November, 1951. 


sult of a demand for assumption by insur- 
ance companies of the cost of automobile 
accidents which began in the latter part of 
the twenties. In that era the percentage 
of insured vehicles was small and the or- 
iginal theory of liability insurance, that it 
was for the benefit of the insured and not 
the claimant, was still dominant. The 
number of insured automobiles probably 
did not exceed 25%, and consequently in 
any given accident, the chances were three 
to one that the operator of the car had no 
insurance. Juries with their own exper- 
ience of insurance to guide them, were 
sparing in their verdicts and as a conse- 
quence the cost of insurance protection was 
reasonable. 


As the number of automobiles increased, 
and with it the number of accidents, agi- 
tation developed for the method of reim- 
bursing the claimant injured as the result 
of the negligent operation of automobiles, 
and the acceptance of the idea that in- 
surance was for the claimant not the in- 
sured. In 1927 Massachusetts adopted the 
compulsory insurance policy. Two years 
earlier, Connecticut had selected a form of 
Financial Responsibility Security. 

It was not until 1937, however, when 
New Hampshire created the Financial Re- 
sponsibility Law as it is generally known 
throughout the country, that forces were 
set in motion which have now resulted in 
universal coverage in New York, and in- 
itiation of the same trend in varying de- 
grees in thiry-five other states. It may be 
anticipated, therefore, that the experience 
of New York, and Massachusetts will soon- 
er or later be duplicated throughout the 
United States, wherever the Financial Re- 
sponsibility Act or Compulsory insurance 
is found. 

Although it may be subject to argument, 
it is generally felt that injuries suffered in 
automobile accidents are of more concern 
to the community than injuries otherwise 
sustained. Perhaps because of the number 
of accidents in this fashion there has been 
more demand to have these injured reim- 
bursed than those hurt by other means. 
The fact that one who falls from a step- 
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ladder in his home may be as seriously in- 

jured, and his family deprived of as much 

of his earnings, has not stilled the demand 

that victims of automobile accidents be 
laced in a special category. 

In 1932 a committee of eleven members 
met at Columbia University to deal with 
the problem of the uninsured motorist. It 
was estimated that only 27% of all cars 
were covered by insurance, and since the 
balance were largely financially irrespon- 
sible the majority of the victims of auto- 
mobile accidents were without recourse, 
even though the driver may have been 
reckless, and the claimant free from negli- 
gence. The Committee developed the plan 
now generally referred to as the Compen- 
sation plan permitting payment to anyone 
injured regardless of fault. One of the fea- 
tures was the limit of payment to lost time 
and reimbursement for medical and _ hos- 
pital expenses. In criticizing the plan be- 
cause of this limited payment one of the 
members of the committee said: 


“Here, again, the writer suspects that 
the Committee was unduly influenced 
by the prospects of rising insurance 
costs.’” 

Although it was apparent even then that 
increase in coverage must cause a rise in in- 
surance rates, this awareness has apparent- 
ly been lost throughout the years. It must 
be realized that the ever increasing limits 
of coverage can result only in higher rates. 
Some widening of coverage has been duc 
to the carriers themselves. Other increases 
have been involuntary. 

Generally speaking, there has been a 
feeling that the rate increases have been 
entirely beyond the control of the com- 
panies. To the extent that the inflationary 
influences of the post war era are respon- 
sible, this is so. Other than this factor 
however, there is much that can be done to 
alleviate the situation, since it results al- 
most entirely from a broadening of cover- 
age. 

The reasons for increased costs are ap- 
parent and well known. Anything which 
contributes to the size of a verdict or a set- 
tlement will ultimately be reflected in the 
premium paid by the insured. The post 
war inflation of course makes itself felt at 
every level of the insurance business, and 


**Report by the Committee to Study Compensa- 
tion for Automobile Accidents to the Columbia 
University Council for Research in the Social Stu- 
dies” Columbia Law Review 32-785-824. May, 1932. 
finally is effective in increasing the size of 
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a verdict by a jury passing on the increased 
medical cost, as well as their own apprecia- 
tion of the lower value of the dollar. Noth- 
ing specific or immediate by the company 
can reduce this factor. 

One of the causes most often cited is the 
mounting number of accidents. This ele- 
ment is more apparent than real, for while 
it is true that the number of accidents has 
increased, the percentage of automobiles 
involved has decreased. That is, the acci- 
dent rate has not kept pace with the num- 
ber of vehicles using the highway. For ex- 
ample, in New York, the personal injury 
ratio per 1,000,000 car miles was 637 in 
1930 and 449 in 1950 while the ratio of in- 
juries per 10,000 registrations decreased 
from 514.28 to 379.29 in the same period.’ 
This factor, however, is subject to reduc- 
tion. Anything which results in safety on 
the road, will result as well in reduced 
rates for insurance. The efforts of insur- 
ance companies, collectively as well as in- 
dividually, should be directed toward safety 
engineering and education. That this 
means can be extremely effective may be 
seen from the results which insurance com- 
panies have obtained in the field of boiler 
insurance, where for many years the pay- 
ments for inspection, engineering and edu- 
cation far exceed payments on losses. ‘The 
same results can be had in the field of au- 
tomotive safety. The insurance carriers 
should devote time and money in the field 
of highway engineering to the end that 
roads will be safer and in assisting manu- 
facturers to design safer automobiles. Per- 
haps more important, they should work 
with schools everywhere to educate the 
youth, and the drivers of the next genera- 
tion in safe driving. 

The primary cause of higher rates is, 
however, the liberalization of insurance 
coverage. Some of this liberalization has 
come about as a defensive measure to avoid 
the imposition of compulsory insurance, or 
the compensation plan of insurance. Some 
has come about as a competitive measure 
to attract the business which is now so ol- 
ten discouraged. 


It is obvious that any increase of cover- 
age, however it comes, and for whatever 
reason, must have a parallel charge in the 
insurance premium. Since insurance is 
merely the spreading of an expense among 
the public, any policy which assumes more 
of the expense must have a corresponding 


“Report of Insurance Industry Committee (su- 
pra). 
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rate increase. There can be no coverage 
without cost. 

Much of the new coverage has been in- 
voluntary on the part of the insurance com- 
pany. The tendency for juries to award 
verdicts to plaintiffs who are negligent is 
in effect a broadening of coverage. The 
policy normally covers only claims for neg- 
ligent injury. When a jury awards a ver- 
dict to one who contributed in some de- 
gree to the accident, the policy was, in ef- 
fect made larger. As this trend continues, 
the increase coverage must be paid for. 

The courts themselves have been respon- 
sible for much of the increase in coverage 
involuntarily granted by the companies. 
One of the best examples is the New 
Hampshire law which in effect increases 
the limits of any policy where there has 
been no settlement within the limits, al- 
though possible, and a verdict exceeds the 
maximum coverage in the policy. That the 
public, and even that portion of the pub- 
lic which practices law, does not appreci- 
ate this fact may be seen from this recent 
article in the Yale Law Journal, proposing 
an even more liberal rule of law: 


“The proposed solution would benefit 
all parties concerned . . . Insurance com- 
panies would not be measurably dam- 
aged since they could, in time, easily shift 
the increased costs.’ 


The legislatures themselves have not 
been remiss in this generosity. Whenever 
a statute of limitations is lengthened, the 
parallel liability under insurance is in- 
creased, along with the exposure, and ulti- 
mately the cost to the insured. 

The primary increase in coverage, how- 
ever, is due to the institution of the Finan- 
cial Responsibility Laws. While at first 
blush, this does not seem to be an increase 
in coverage, it is apparent that where un- 
desirable drivers are insured with the same 
or equivalent rates for the average motor- 
ist, the undesirable driver has, thereby, 
gained coverage to which he is not entitled 
by his premium. This increase in coverage 
is paid for, as it must be, by the careful 
driver. The use of the “assigned risk pool” 
best exemplifies this super coverage. This 
device became necessary with the adoption 
of the Financial Responsibility Law since 
with the requirément that all drivers be in- 
sured, there came the parallel requirement 
that all drivers be able to obtain insurance. 
Many drivers of course were by age, ex- 


‘Yale Law Journal, P. 1037 et seq. June, 1951. 
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perience or physical incapacity, poor in- 
surance risks, and because of these handi- 
caps would normally be unable to obtain 
insurance. However, the companies were 
required to issue policies to these people 
upon application through the “pool” in 
rotation and in proportion to the volume 
of business conducted within the state. 
This assignment of risks merely spread the 
bad risks among the companies so that no 
single company would be required to as- 
sume the burden of more than its share 
of losses caused by this class. This method, 
however, was of no benefit to the average 
motorist who was required to pay for this 
“free” coverage to the careless or incom- 
petent driver. 

The present course of increases in rates 
will continue, so long as there is no aware- 
ness of the cause and until they become so 
high that the politician will endeavor to 
furnish a substitute in the form of some 
government insurance fund, probably sup- 
ported out of the general tax fund. Unless 
there is an immediate and effective effort 
to halt the tide of higher insurance costs, 
only this can result. Logic, in the form of 
arguments that a government fund cannot 
be cheaper, or that the private insurance 
companies are more efficient, will be of no 
avail. What is required is a tangible plan 
to reduce rates at least to a substantial 
body of motorists. Such a goal is not at all 
impossible. 

To induce juries to return verdicts more 
nearly in accord with the negligence estab- 
lished, and the injuries proved, requires an 
effort in public relations. Instead of pur- 
chasing advertising space addressed to pros- 
pective purchasers of insurance (who prob- 
ably won't be able to get the insurance 
anyhow) some advertising appropriations 
of all companies should be allocated to ad- 
vertising best calculated to reach the eye 
and ear of the prospective juror, advising 
him that rates are set by costs, and costs 
ultimately by verdicts. So long as the jur- 
or feels that his efforts will have little if 
any effect on the insurance rates in his 
community, the verdicts will continue to 
rise. 

To prevent legislatures from increasing 
the coverage by liberalizing negligence law, 
use should be made of the insurance com- 
pany representative in the capitals of the 
states, and publicity given to the effect of 
such laws on the insurance rates. This may 
be particularly effective when it is pointed 
out that insurance premiums are now at 
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such a level as to be higher than real estate 
taxes for most families. 

Finally, and immediately perhaps more 
effective, should be the segregation of poor 
risks from the average motorists. Instead 
of assigning these risks to the companies 
pro-rata, the companies themselves should 
create, as a group, one company to write 
nothing but insurance for poor insurance 
risks. This company obviously could not 
operate on the rates presently charged, high 
though they are. A special rate should be 
obtained from the respective Insurance De- 
partments of the states, and the company 
should be operated on an assessable basis 
to some degree at least. This company 
must be underwritten by all participating 
companies so that its high exposure would 
not destroy it. 

Such a company would have two advant- 
ages. (1) The average motorist would re- 
ceive his insurance for a rate comensurate 
with his loss experience, which would be 
substantially lower than he now pays. The 
fact that a minority of the motorists would 
pay much more should have little weight, 
since that class of motorist would be bear- 
ing the just share of its insurance cost. 
Moreover, it should be provided that any 
policy holder in this “selected risks” com- 
pany could obtain insurance in a standard 
company after a given, and stated, period 
of time, perhaps three years. The converse 
should also be true. Any policy holder in 
a standard company, having losses greater 
than a level predetermined could be direct- 
ed to the company insuring those of his 
ability and experience. (2) Education 
could be directed toward the class of driv- 
ers most in need of it. Here then would be 
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a group whose numbers, and, indeed, iden- 
tities, would be available at all times for 
safety engineering and education. Results 
of any campaign of education would be 
soon apparent. 

One other means of reducing costs 
should be explored. That is the use of the 
cooperative policy, particularly in the field 
of property damage. In this class the in- 
sured to pay a percentage, perhaps 50%, 
of all claims up to a certain amount. By 
sharing in the cost himself the rates would 
be reduced, and an incentive given to safe 
driving. That the public is more than 
casually interested in the reduction of rates, 
even though it still demands that cover- 
age be furnished as broadly as possible, may 
be seen from this quotation from a recent 
issue of FORTUNE: 


“If private companies can’t furnish it 
for a price within reach, the State can 
be expected to step in with a compulsory 
law, perhaps a state insurance fund or 
maybe an out-and-out compensatory plan 
of some nature.” 


This warning must be heeded. The sug- 
gestions offered here are by no means ex- 
clusive. However, if these, or others are 
not attempted, and soon, the insurance in- 
dustry as we know it will pass away, and 
with it much of the freedom of the law 
supported by this means. There will come 
on the scene a socialized insurance like 
Nationalized medicine in England, with all 
of its extravagances and all of the shackles 
of socialism. 

“The Crisis in Car Insurance.” Fortune, Nov., 
1951. 
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Don’t Do It! Don’t Ask It! Don’t Say It! — Some Random 
Observations on Court Room Procedures 


Lester P. Dopp 


Detroit, Michigan 


HE BUSINESS of trying law suits is a 

baffling business. Because it is, I sup- 
pose, we all are prone to grasp at any straw 
and to read or listen to any so-called ex- 
pert who promises to improve our trial 
techniques, even though we know that he 
cannot do it. 

Just, I suppose, as there were patent 
medicine vendors whose nostrums were 
guaranteed to cure the caveman’s arthritis, 
there were probably experts in the trial 
field who chiseled their infallible tips on 
trial techniques on slabs of stone. 

In fact, although my research has not 
taken me quite back to the stone age there 
does come to mind what is, at least to me, 
an amusing example of respectable anti- 
quity. 

Doubtless many of you have read Robert 
Graves book, “Claudius the God.”* In 
that delightfully amusing chapter in which 
the Emperor Claudius recounts his exper- 
iences as a Roman Magistrate he tells of 
passing each day, as he came into the Mar- 
ket Place from the Palace, a stuccoed build- 
ing across the face of which was tarred in 
enormous letters: 


“FORENSIC AND LEGAL INSTI- 
TUTE Founded and Directed by the 
most Learned and Eloquent Orator anal 
Jurist Telegonius Macarius of This City 
and of the City of Athens.” 


Underneath this on a huge square tablet 
appeared the following advertisement: 


“Telegonius gives instruction and ad- 
vice to all who have become involved in 
financial or personal difficulties neces- 
sitating their appearance in Civil or 
Criminal courts; and has a positively 
encyclopedic knowledge of all Roman 
edicts, statutes, decrees, proclamations, 
judicial decisions, etcetera, past and pres- 
ent, operative, dormant, or inoperative. 
At half an hour’s notice the most learned 
and eloquent Telegonius can supply his 


“Claudius the God, by Robert Graves, copyright, 
1935, by Smith & Haas. 


clients with precise and legally incontro- 
vertible opinions on any judicial matter 
under the sun that they care to present 
to him and his staff of highly trained 
clerks. Not only Roman Law, but Greek 
Law, Egyptian Law, Jewish Law, Ar- 
menian, Moroccan or Parthian Law— 
Telegonius has it all at his fingers’ ends. 
The incomparable Telegonius, not con- 
tent with dispensing the raw material of 
Law, dispenses also the finished product; 
namely beautifully contrived forensic 
presentations of the same complete with 
appropriate tones and gestures. Personal . 
appeals to the jury a specialty. Hand- 
‘book of brilliant rhetorical figures and 
tropes, suitable for any case, to be had 
on request. No client of Telegonius has 
ever been known to suffer an adverse 
verdict in any court—unless his opponent 
has by chance also drunk from the same 
fountain of oratorical wisdom and elo- 
quence. A few vacancies for pupils.” 


Insofar as I have been able to discover 
Telegonius was not only the first advocate 
of record to boast that he never lost a law 
suit, but was the first of the self-proclaimed 
experts to broadcast his ability to teach his 
brethren at the bar how to accomplish that 
same desirable end. 

Seriously, of course, we all recognize that 
successful trial techniques cannot be ac- 
quired from books or lectures. What is one 
man’s meat is another man’s poison. Tech- 
niques and procedures that are highly suc- 
cessful for one lawyer may be ruinous if 
another attempts to use them. 

In short, there are no infallible, stand- 
ard, trial techniques. Efficient trial pro- 
cedures are almost as individual as finger 
prints. They are, in the last analysis, noth- 
ing more nor less than the end product of 
a sound basic knowledge of the rules of 
evidence and procedure, an_ instinctive 
knowledge of practical human psychology, 
and a modicum of native intelligence. I 
say a modicum, because if any trial lawyer 
had real good sense, he wouldn’t be a trial 
lawyer. 
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And so, having established that no one, 
least of all I, can better your trial tech- 
niques, I shall, like a true expert, attempt 
that very thing. I offer you two rules. 

The first is elementary and upon it I 
need spend little time. It can be phrased 
in two words: Be yourself. 

I believe I have seen more promising 
young trial lawyers fail to advance beyond 
the stage of mediocrity because of viola- 
tion of this rule than from any other cause. 
I have so frequently observed, and doubt- 
less so have you, the lawyer who has so 
obviously attempted to copy the style, and 
in some extreme cases even the manner- 
isms, of some well-known trial lawyer, that 
no one acquainted with the original could 
fail to recognize the copy as such. Noth- 
ing detracts more from a trial lawyer’s 
effectiveness than an apparent lack of sin- 
cerity. If a man be a sufficiently skilled 
actor to present a convincing air of sincer- 
ity while carrying out a bald impersona- 
tion, he has missed his calling. He ought 
to be on the stage and not in the court 
room. 

I do not mean to suggest that we can- 
not learn from observing and studying 
good trial lawyers in action. On the con- 
trary, there is no sounder way of bettering 
our own techniques. Learn from the other 
fellow—yes. Ape him—no. Be yourself. 

I come to rule number two, and this is 
the essence of what I have learned in 35 
years of trial experience—to my mind, the 
essence of sound procedure in the court 
room: When in doubt—don’t! 

When in doubt—don’t do it. When in 
doubt—don’t ask it. When in doubt—don’t 
say it. In short, when in doubt—don’t! 

I have long had a theory that few suits 
are won but many law suits are lost. It 
may appear to be a simple matter of mathe- 
matics, that whenever a lawyer loses a law 
suit, another lawyer wins a law suit. Noth- 
ing is more fallacious. The law suits that 
are lost have no numerical relationship to 
the law suits that are won. 

Out of any given number of law suits 
tried, a substantial portion will be deter- 
mined on bare facts and upon elementary 
principles of law, such that only one result 
is reasonably probable. In such a case 
neither plaintiff's counsel nor defendant’s 
counsel has won or lost a law suit. 

Let us assume that of one hundred law 
suits thirty will fall into that more or less 
automatically determined category. Of the 
remaining seventy it is my view that pos- 
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sibly twenty are won (and this is probably 
too high an estimate) but that at least fifty 
are lost. I can offer no statistical back. 
ground or support for these figures since 
there is obviously no way in which results 
may accurately be classified. I believe, how- 
ever, that most experienced and observant 
trial judges and lawyers will agree, upon 
reflection, that the cases in which a law. 
yer’s mistakes have caused him to lose a 
law suit far outnumber those in which his 
brilliance or his affirmative acts and tech- 
niques have resulted in winning it. 

In plain every day terms of results—we 
will best improve our efficiency by lessen- 
ing our mistakes. 

Now what are the most common and 
most serious mistakes in the trial of law 
suits? I believe they fall into a group which 
collectively can be said to constitute—Over- 
Trial. The over-trial of a law suit means 
simply that a lawyer has tried too hard. 
He has committed the cardinal sin of the 
duffer on the golf course—he has pressed. 
He has talked too much. He has offered 
too many witnesses. He has over-examined. 
He has over cross-examined. He has over- 
objected. He has over-argued. He has over- 
acted. In short, he has given himself, his 
witnesses, the judge and the jury, too many 
chances to err. 


It is utterly trite, but utterly true, that 
to err is human. We all make mistakes. 
After many years of trial experience I can 
say truthfully that I have never encount- 
ered a superman or a genius on the oppo- 
site side of the table in the trial of a law 
suit. Any man who talks long enough will 
eventually say the wrong thing. Any law- 
yer who tries to cover every possible con- 
tingency that may arise in a law suit will 
find that he has undertaken an impossible 
task and one that must spread him so thin 
as to make serious mistakes a likelihood if 
not a certainty. 

Let us minimize our mistakes by mini- 
mizing our chances to make mistakes. And 
let us minimize our chances to make mis- 
takes by talking less and thinking more. 

An anecdote is told of the late Senator 
James Watson concerning one of his early 
trial experiences in his native Hoosier 
State. It seems that on one occasion he 
represented one of the local citizens in a 
rural area in what was for that time and 
place an important law suit. The trial be- 
gan with Jim alone on his side of the table 
—but with two lawyers on the other side. 
Before the trial had progressed very far, 
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Jim’s client came to him to inquire why 
their side did not also have two lawyers. 
Jim explained that he thought it unneces- 
sary but his client still did not seem to be 
completely satisfied. Finally, noting his 
client’s continuing dissatisfaction, Jim 
asked him why he was so impressed with 
the fact that the other side had two law- 
yers. “Well—his client observed—“I'’ve been 
watching how them fellows do it. One of 
them seems to be doing the talking, and 
the other the thinking. What's bothering 
me is—who the hell is doing the thinking 
on our side?” 

I do not suggest that two lawyers can 
think better or talk less than one. I do 
suggest, however, that most of us can, with 
profit, develop a better ratio between the 
two activities. 

Let me try to illustrate briefly the ap- 
plication of my suggested rule of “don’t” 
to some of the actual steps in the trial of a 
law suit. 


Recognizing, of course, that the trial of 
a law suit begins in a broad but very real 
sense long before you reach the court room, 
and that thorough preparation, both upon 
the facts and upon the law, is of primary 
importance, neverthless I am confining my 
observations to actual court room proced- 
ures and am assuming that at this point 
you have carefully prepared your case and 
have a thorough knowledge of it. 

You begin, assuming that you are trying 
a jury case, with the selection of the jury. 
Procedures vary, of course, in the selection 
of jurors. In some jurisdictions you draw 
your juries. In others you strike from lists. 
In some you examined prospective jurors 
yourself. In others you examine through 
the court. These details are immaterial 
since the applicable principles remain the 
same. I assume, of course, that in some 
manner you attempt to ascertain the back- 
ground, the prejudices, the acquaintance- 
ships or connections that may exist be- 
tween the prospective jurors on the one 
hand and the parties, the lawyers and the 
witnesses on the other. You do this, of 
course, for two reasons. To establish the 
basis for possible challenges for cause and 
to establish a sound basis for exercising 
your right to pre-emptory challenges. Rea- 
sonable precautions are only good sense but 
over-examination or over-inquiry may be 
highly dangerous. Don’t pry. Jurors are 
apt to resent it. Don’t put the suggestion 
of racial or religious or political or eco- 
nomic prejudice into their minds by let- 
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ing it become too apparent that it is in 
yours. Avoid those general, frequently pro- 
vocating and usually dangerous questions 
such as: “Would you entertain any pre- 
judice against my client because of his be- 
ing of a different race?” In the overwhelm- 
ing majority of all such instances the an- 
swer to such a question will no “No.” Men 
do not often admit and frequently do not 
consciously recognize that they possess such 
prejudices. By asking such questions and 
obtaining the almost certain answer you 
have accomplished nothing except possibly 
to have stirred a dormant prejudice into 
an active one or to have left the prospec- 
tive juror with a resentfully guilty feeling 
because you have forced him to lie. 


In the rare circumstance in which you 
might get a “Yes” answer to such a ques- 
tion you would probably do well to per- 
mit the juror to serve—on the theory that 
if a man is honest and conscientious 
enough to admit his prejudices—he is quite 
likely to be of the type who will lean over 
backward in favor of your client. 


Avoid exhaustive examination of pros- 
pective jurors. If you are for the plantiff 
don’t let the jurors get the impression, as 
all too many lawyers permit them to do, 
that you are so concerned about getting a 
favorable jury that you must have a weak 
case. 


If you are for the defense—don’t build 
up the importance of the case by exhaus- 
tive examination—you may find you have 
succeeded only in multiplying the dam- 
ages. 


I find that the longer I practice law, the 
more frequently inclined I am, to indicate 
my approval of the first twelve jurors that 
take their seats with a bare minimum of 
examination and frequently none at all. 
I may be, in fact obviously am, taking cer- 
tain chances in so doing. But just bear in 
mind, that if I am opposed by a lawyer 
who adopts the same strategy, we are tak- 
ing equal chances—we are at least starting 
even. But if, and usually this is the case, 
I am opposed by a lawyer who does not 
follow that procedure, but who examines 
exhaustively, I wind up both with the bene- 
fit of his exhaustive examination and the 
psychological advantage of having exhibit- 
ed perfect confidence in my case—of having 
asked no wrong questions—of having 
stirred up no prejudice—of having made 
no enemies on the jury. In short, I have 
given my opponent all the opportunities 
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to make mistakes by the simple expedient 
of keeping my mouth shut. 

Be exceedingly sparing in the use of your 
pre-emptory challenges. Unless you are a 
better psychologist than most of us, or are 
possessed of phenominal luck, or both, you 
will usually find that in exercising a chal- 
lenge on a hunch you have succeeded only 
in out-smarting yourself. The sour visaged 
old gentleman whom you were so certain 
would be for the defendant turns out to 
be the benevolent, warm-hearted, open- 
handed type that is the dream of every 
plaintiff’s lawyer. This prim looking spin- 
ster that you were so confident would mur- 
der your client because he had had a 
couple of beers before the accident, has, 
herself, to be helped home every Saturday 
night. 

Don’t permit guess work or hunches to 
multiply your chances to make mistakes. 
In pre-emptorily challenging a juror you 
give yourself one chance to help your case 
but you give yourself several chances to 
harm it. If you are wrong in your ap- 
praisal of the prospective juror you have 
eliminated a favorable rather than an un- 
favorable juror. If you are right in your 
appraisal you may have eliminated un un- 
favorable prospect only to see him succeed- 
ed by a far more unfavorable prospect. Or 
you may have eliminated a poor juror at 
the cost of making other jurors resentful 
of your—to them—arbitrary exercise of your 
power to excuse. And, finally, you may 
find, as I so frequently have, that if you 
will just keep your shirt on your opponent 
will eventually dismiss the very fellow that 
you were most afraid of. 


I realize, of course, that occasionally the 
best of strategy backfires and that a too 
literal observance of any rule is often worse 
than its non-observance. I very well re- 
member an incident of some years ago in 
my own practice that rather forcefully im- 
pressed upon me the danger that exists in 
a too literal observance of my rule of 
“don’t”—as applied to the selection of jur- 
ors. 

I represented a surety company which 
was defendant in a liquor bond case along 
with its tavern keeper principal. The case 
was pending in a small county seat upstate. 
It had been set for trial as the last case at 
the current term but as so frequently hap- 
pens the intervening cases had been set- 
tled or adjourned and the court found it- 
self without a case to try. Hoping to avoid 
keeping the jury panel for two or three 
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unnecessary days, the Judge called me in 
Detroit to ask if I could possibly get up 
there that day to start the case. He had al- 
ready called the plaintiff’s lawyer, who was 
from a nearby town, and he had agreed to 
be there in the afternoon. I explained why 
it was impossible for me to get there that 
day but suggested that since my colleague 
who represented the principal was a local 
man, it would be quite all right for him 
to proceed to draw the jury for our side 
and I could get there the following morn- 
ing to start taking testimony. This was 
done and when I arrived the jury was 
sworn and in the box. 

The trial proceeded and by morning 
recess I was impressed with the plaintiff's 
case and suggested to my elderly colleague 
that we might well consider trying to set- 
tle. He pooh-poohed the idea and we con- 
tinued. By the noon recess I had become 
even more impressed and renewed the sug- 
gestion of settlement to my colleague. 
Again he resisted the idea and assured me 
that we had nothing to fear from the jury. 
Since I had not participated in its selec 
tion I asked him why he was so confident. 
Finally he broke down and said, “Did you 
notice juror number four—well, he’s my 
nephew.” I gasped and asked, “How in the 
world did he get on the jury?” “Well,” he 
replied, “the other side didn’t ask any ques- 
tions, and there he sits. The judge and 
everyone else knows of the relationship.” 
I was still a bit suspicious that perhaps the 
plaintiff's lawyer knew more than was ap- 
parent to the naked eye, so I asked my old 
colleague, “Are you sure that you and your 
nephew are on good terms?” “Oh,” he 
replied, “we get along. He lives down in 
the southern part of the county and I only 
see him about every three months when 
he comes up to get my endorsement on his 
note which the local bank holds—but we 
get along.” 

At that point I stopped asking questions 
—the trial proceeded to conclusion—and 
the jury promptly brought in a justly de- 
served verdict for the defendants. - 

The moral that plaintiff's counsel might 
have drawn from that little experience 
seems to be—even when applying the rule 
of “don’t”—don’t overdo it. 

Having drawn your jury you are now, 
at the next stage of trial, offered a really 
golden opportunity to talk too much. 

I assume that under the practice in most 
jurisdictions, as under that to which I am 
accustomed, counsel for each side is obliged 
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to make an opening statemnet. There is 
thereby placed in the hands of counsel 
that which can be a very valuable weapon 
but that which can be a very dangerous 
weapon. 

The Michigan Court Rule on the sub- 
ject says: 


“On the trial of a cause it shall be the 
duty of the plaintiff's counsel, before 
offering evidence to support the issue on 
his part, to make a full and fair state- 
ment of his case and of the facts he ex- 
pects to prove. After the evidence is 
closed on the part of the plaintiff and 
before any evidence is offered on the 
art of the defense, a like statement 
shall be made by the counsel for the de- 
fendant, or at his election such statement 
may be made at the conclusion of the 
statement by the plaintiff's counsel.” 


Note the language “a full and fair state- 
ment of his case and of the facts which he 
expects to prove,” but don’t take that or 
similar language in your own rule or sta- 
tute too literally. In interpreting or com- 
menting on that rule our courts have 
recognized that “the opening statement 
should be brief”—‘‘should relate the salient 
facts which form the basis of the claim or 
defense”—“should contain ultimate facts 
rather than details of the testimony to be 
adduced”—and finally—and of prime im- 
portance “any facts stated in the opening 
statement can be taken as an admission by 
the other party and thereupon need not be 
proved by such other party.” 

Thus it is apparent that caution and 
economy of speech are doubly important 
in connection with an opening statement. 
Not only do you run the risk of prejudic- 
ing court and jury by overstating your 
case—by promising more than you can 
prove—by making unnecessary promises of 
proof, etc.—but you risk making legally 
binding admissions which can ultimately 
prove to be your undoing. 

I have never known a lawyer to lose a 
law suit by saying too little in an opening 
statement. I have seen many lost because 
he has said too much. I can recall at least 
three cases in each of which I have had 
a motion to direct a verdict granted on my 
opponent’s opening statement. I have on 
many more occasions had the court give 
binding instructions on some important 
and some times vital phase of the case— 
simply because my opponent has made an 
ill-advised, unnecessary statement in his 
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opening—that later developed to be an im- 
portant admission against interest. 


No matter how carefully you have pre- 
pared your case—no matter how sure you 
are that your key witness has been proper- 
ly horse-shedded and will testify to exactly 
what he has told you—he is quite likely, 
as we all have good reason to know, to 
take the stand and pour out a version of 
the facts that is hardly recognizable. In 
many cases the version given from the wit- 
ness stand, even though different than that 
given to you in your office, is still funda- 
mentally truthful and sufficiently consis- 
tent with your pleadings and with your 
general theory of the case, to do you no 
harm in and of itself. In such fortunate 
cases, assuming you have not previously 
opened your big mouth and told the jury 
exactly what the witness was going to say, 
you have suffered nothing more serious 
than that acute sinking feeling in the pit 
of your stomach which, after all, is only a 
symptom of normalcy to the experienced 
trial lawyer. But if you have made the 
mistake of promising the jury earlier that 
the witness was going to testify to a par- 
ticular detailed story, you are in for it. 
You have not only made yourself and your 
witness objects of suspicion to the jury, 
but you have given your opponent that 
golden opportunity to crucify you in argu- 
ment simply because you failed to observe 
the golden rule—“Don’t say it.” 


If you have succeeded in getting a jury 
sworn and an opening statement made 
without having talked yourself out of busi- 
ness—don’t despair. You still have many 
chances. You have witnesses to examine— 
and, God save us—some to cross-examine. 


If it is your studied practice to think be- 
fore you ask—to ask in such manner as to 
elicit only the evidence that you are trying 
to develop—to ask it so that it is under- 
standable both to the witness and to the 
jury—to ask it in simple language—to ask 
it in such manner as to avoid offense—and 
finally to ask only necessary questions of 
necessary witnesses, I can be of no help to 
you on the subject of examination. 


But if you are in love with the sound 
of your own voice—if it is your chief pur- 
pose to convince all within earshot of your 
own brilliance rather than the soundness of 
your client’s case—if you are willing to take 
your chances on asking a question which 
the witness may interpret and answer in 
any one of six ways—and most vital of all— 
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if you are willing to risk the dire conse- 
quences that so often result from putting 
on that unnecessary witness or asking of a 
necessary witness that unnecessary question 
—I offer a suggestion. 

All of you will recall that during the war 
when it was so important to conserve trans- 
portation facilities, for war time needs, we 
were constantly confronted with the ques- 
tion—“Is this trip necessary?” I suggest to 
the earnest consideration of every trial law- 
yer the desirability of hanging a mental 
sign in his own consciousness—“Is this wit- 
ness necessary?”—“Is this question neces- 
sary?” 

Volumes have been written—countless 
papers have been read on the subject of 
cross-examination. “How to acquire the 
art of cross-examination”—“How to be a 
successful cross-examiner”—‘“The secret of 
successful cross-examination,” etc. To my 
mind such titles are as suggestively mis- 
leading as “How to reduce without eating 
less”—“‘How to build a successful mail or- 
der business at home”—‘‘How to amass a 
fortune in these days of high taxes.” 


In my view, the art—the secret of suc- 
cessful cross-examination is to refrain from 
cross-examination except where absolutely 
necessary. The most brilliant cross-exam- 
inations I have ever heard have consisted 
of two quietly spoken words—“no ques- 
tions.” Recently, one of my Milwaukee 
friends repeated to me one of the sagest 
observations that I have ever heard made 
on the subject of cross-examination. He 
quoted another member of his bar as hav- 
ing said: “The most successful cross-exr 
aminations I have ever made have been 
those I have made of my own clients in 
my own office.” 

You will note, of course, that I do not 
say—never cross-examine. Manifestly there 
are many occasions when it is necessary. 
Your case may be so weak that you have 
nothing to lose. You may have definite 
contradictory material, preferably docu- 
mentary, with which to confront and con- 
found the witness. A variety of circum- 
stances may dictate the necessity of some 
cross-examination. When those situations 
present themselves your proper methods of 
cross-examination will almost automatical- 
ly suggest themselves by the very nature of 
the situation. But let no one teach you the 
supposed art ‘of cross-examination. The 
moment any trial lawyer begins to fancy 
himself as a skillful cross-examiner— he is 
lost. It is much like the beginning of the 
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dope habit. At first it is exhilarating and 
exciting. But he quickly finds it impossible 
to refrain from practicing his art upon 
every available subject with the inevitable 
result that he becomes an incurable ad- 
dict. Like the Indian, the only good cross- 
examiner, is the dead cross-examiner. 


I could go on, of course, through the re- 
maining steps of a typical trial. Motions 
to direct—the raising and argument of 
points of law addressed to the court—ar- 
guments or summation to the jury—re- 
quested instructions, etc. Each succeeding 
step in the trial of a law suit affords ad- 
ditional opportunities for the advocate to 
choose between “over-trial” and “under- 
trial.” Much of what I have said has been 
directed to the perils of “over-trial.”” Over- 
trial is, of course, seldom, if ever, deliber- 
ate. It is usually, if not always, the result 
of affirmative mistakes—or stated in a 
slightly different way, the negligent, or 
careless, or ignorant failure to avoid avoid- 
able mistakes. 


More could, and perhaps should, be 
said for the advantages of deliberate under- 
trial—the deliberate and intentional fail- 
ure or refusal to do or say that which might 
be done or said without justifiable criti- 
cism. Particularly is it desirable (although 
not confinable thereto) in argument direct- 
ed to court or jury. The deliberate under- 
statement of the law to the court and of 
the facts to the jury make for forceful and 
appealing argument. I think nothing lends 
emphasis more effectively than  under- 
statement. The human mind tends to re- 
sist a too forceful—too positive assault up- 
on it. It tends to reach out and absorb 
that which does not appear to be seeking 
entry by brute force. As between over- 
trial and under-trial, I would unhesitating- 
ly recommend the latter. 


I realize that in the foregoing I have of- 
fered little except a series of “don'ts.” I 
appreciate that modern experts in the 
realm of child psychology and training will 
agree that one should not attempt to teach 
through the negative approach. They will 
say—avoid the don’ts—emphasize the affirm- 
ative. I have no doubt they are correct— 
but since my readers are not children, and 
I am admittedly not an expert or a teach- 
er, perhaps I may be forgiven my unortho- 
dox and undoubtedly inept approach and 
accorded the charitable treatment that is 
generally regarded among Christian people 
as being due the well-intentioned. 

I have been able to offer you no new, 
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nor novel, nor startling ideas. I am con- 
duct and deportment will be the trial law- 
vinced there are none in the realm of trial 
techinques. As long as the fundamental 
basic purpose of a law suit is to ascertain 
the facts, apply the law of the land, and 
thereby do justice between men and among 
men’s causes, the basic and elementary 
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rules of right and acceptable human con- 
yer’s best guide to successful courtroom be- 
havior and methods. Be yourself. When 
in doubt, don’t say it. When in doubt, 
don’t ask it. When in doubt, don’t do it. 
In short, when in doubt—don’t. 

You may not win more law suits—but 
you surely will not lose as many. 


The Severability Problem—Construction of “The Insured” in the 
Employee and Property Damage Exclusions 
of Liability Policies 


C. L. FIsHER 
Chicago, Ill. 


WO EXCLUSIONS of liability policies 
T use what seems to be a simple enough 
term, “the insured,” but its meaning is 
puzzling in some instances and is frequent- 
ly discussed by both underwriters and 
claim personnel. In the standard automo- 
bile policy the exclusions read as follows, 
and in general liability policies the same 
exclusions appear in similar language: 


“This policy does not apply . . . 

“. . . to bodily injury to or sickness, 
disease or death of any employee of the 
insured... 


...to injury to or destruction of 
property owned 1° rented to, in charge 
of or transported by the insred.” 


The problem is whether “the insured” 
refers only to the particular insured against 
whom claim is being made or whether the 
term also refers to other persons or organ- 
izations who are insureds under the pol- 
icy but against whom no claim is made for 
the injury or damage involved. 

A hypothetical example is given on 
pages 120-1 of Sawyer’s Automobile Lia- 
bility Insurance, a book which analyzes 
the original standard automobile liability 
policy. “A” owns a commercial vehicle 
which is operated by “B”, an employee of 
“A”. While “B” is operating the vehicle, 
he negligently damages the door of “A’s” 
garage. 

“B” presumably has “A’s” permission 
when he operates the vehicle and so comes 


within the scope of the standard automo- 
bile liability policy’s Definition of Insured. 
This definition, or omnibus clause as it is 
often called, extends coverage to addition- 
al insureds, who are usually spoken of as 
omnibus insureds to distinguish them from 
the named insured, the insured named in 
the declarations of the policy. The omni- 
bus clause provides that: 


“. . . the unqualified word ‘insured’ 
includes the named insured and also in- 
cludes any person while using the auto- 
mobile and any person or organization 
legally responsible for the use thereof, 
provided the actual use of the automo- 
bile is by the named insured or with his 
permission.” 


Mr. “B”, then, is an insured under “A’s” 
policy. But what about the property dam- 
age exclusion earlier quoted? When “A” 
demands that his employee “B” pay for the 
repair of the damaged garage, can “A's” 
insurance company apply the exclusion to 
deny “B” the protection of the policy? 
The answer depends on the interpretation 
given “the insured.” It could be read to 
mean only the insured against whom claim 
is made, under which theory there would 
be coverage for “B’s” liability since the 
garage is not property owned by the in- 
sured “B”. It could also be read to mean 
the named insured as well as the insured 
against whom claim is made, under which 
theory the exclusion would apply. And in 
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different factual situations, of which there 
are bizarre examples in the experience of 
every claim department, as where the dam- 
aged property is owned by an omnibus in- 
sured and the automobile is being driven 
by the named insured or even by another 
omnibus insured, then other possible in- 
terpretations of “the insured” suggest them- 
selves. 

A corresponding problem arises with re- 
spect to the automobile policy’s employee 
exclusion, and indeed this is the area that 
can best be studied here since it has been 
before the courts to a much greater extent 
than is true of the property damage exclu- 
sion. 

Among many insurance men the con- 
struction of “the insured” has come to 
be spoken of as the “severability of in- 
sureds” or “severability of interests” prob- 
lem, which are very suitable names for it, 
involving as it does the question of wheth- 
er those insureds who do not need the pro- 
tection of the policy for a given claim 
should or can be severed from the bundle 
of interests insured under the policy while 
consideration is given to the coverage af- 
forded the insured who does need protec- 
tion. These are convenient names for the 
problem, though the courts themselves 
have not used them. As for the word “sev- 
erability” itself, it is a good guess that 
more than one stenographer has looked 
in vain to find the word in the dictionary. 

The automobile liability policy’s “Deti- 
nition of Insured” is a broad one, extend- 
ing coverage to both users of the vehicle 
as well as those responsible for such use. 
General liability policies, on the other 
hand, have a much smaller bundle of in- 
sureds, usually extending the coverage no 
further than to “any partner, executive of- 
ficer, director or stockholder thereof while 
acting within the scope of his duties as 
such,” as in the Comprehensive General 
Liability Policy standardized by the Mu- 
tual Casualty Insurance Rating Bureau 
and the National Bureau of Casualty Un- 
derwriters. 

Thus the severability problem is met 
more often in the automobile liability pol- 
icy than in general liability policies, al- 
though its presence in the latter can be 
important. This is so of a general liability 
policy which is endorsed to cover an ad- 
ditional insured, whether a landlord or 
sub-contractor of the named insured or 
an owner or general contractor employing 
the named insured. A cross-liability en- 
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dorsement is often added at the same time, 
however, and this resolves the severability 
problem by requiring a severance ap- 
proach. It is not unlikely that general li- 
ability policies will come to include a 
cross-liability provision. At present there 
is a variety of cross-liability endorsements. 
Some companies use: 


“It is agreed that as respects claims 
against any insured under this policy, 
other insureds or the employees of other 
insureds shall be deemed to be members 
of the public.” 


Even in the absence of a cross-liability 
endorsement, many severability problems 
in general liability policy cases are an- 
swered by underwriting departments with 
the liberal view that, since the additional 
insured could have been given the same 
coverage under a separate policy, the pol- 
icy that was issued should be construed as 
though it were two policies, one for each 
insured. This is especially so when the 
additional insured’s coverage requires an 
additional premium. 

At any rate, it is mostly in the auto- 
mobile liability policy that severability 
causes trouble. Nor are the employee and 
property damage exclusions of that policy 
the only places where the problem is to 
be found. The other places, however, are 
not important from a practical point of 
view and a mere mention of each is prob- 
ably sufficient for present purposes. There 
is, for instance, the trailer exclusion. It 
seeks to deny coverage “while the automo- 
bile is used for towing of any trailer owned 
or hired by the insured and not covered 
by like insurance in the company.” Which 
insured? 

Then too there is the policy provision 
requiring the insured to give timely notice 
of the accident and another requiring the 
insured to cooperate in the investigation, 
defense and settlement of cases. Formerly, 
but no longer, there were exclusions for 
injuries to the insured or to members of 
the family of the insured. Cases on these 
old exclusions can throw some light on the 
problem as it exists in the modern stand- 
ard automobile liability policy. 

It has also been suggested that there is 
an area of this severability study to be 
found in policies which are issued in New 
York and which are therefore subject to 
that state’s prohibition against insuring 
“any liability of an insured because of 
death of or injuries to his or her spouse 
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or because of injury to or destruction of 
property of his or her spouse unless pro- 
vision relating specifically thereto is in- 
cluded in the policy” (Insurance Law, Sec. 
167, Sub-sec. 3). 

But the employee exclusion and the 
property damage exclusion are the prin- 
cipal provisions involved in the severabil- 
ity debate. The example earlier cited from 
Sawyer is typical for the property damage 
exclusion. If the omnibus insured does not 
drive into the named insured’s garage, 
then he runs over the named _ insured’s 
baby buggy or collides with another auto- 
mobile owned by the named insured. Saw- 
yer’s answer is a flat No to any suggestion 
that “the insured” is severable and that 
it can be read to mean only the omnibus 
insured. He says, pages 120-1: 


“The inclusion of more than one in- 
terest in the policy does not negative 
this Exclusion (the exclusion for damage 
to property owned by, rented to, in 
charge of or transported by the insured). 
Thus in the interpretation of the Ex- 
clusion it should be noted that wher- 
ever the word, “insured” is used in the 
policy, it is usually not qualified and 


pon yr | means not only the insured 


named in the Declarations but also any 
other person . . . entitled to the protec- 
tion of the policy. . . . Since the Exclu- 
sion applies to property owned by the 
insured, property owned by A is ex- 
cluded under the terms of the policy. 
The use of the unqualified word, in- 
sured, in Exclusion (f) thus makes the 
exclusion applicable to the damage 
caused and effectively prevents the dis- 
tortion of the liability insurance into a 
property insurance.” 


In the absence of a statement from ei- 
ther the Mutual Bureau or the National 
Bureau as to their intended meaning, many 
companies appear to have accepted this in- 
terpretation of Mr. Sawyer’s. And it is 
true that the policy’s Definition of In- 
sured, quoted earlier, in making the un- 
qualified word “insured” include both the 
named insured and the omnibus insured, 
does go a long way in providing support 
for that position. 

There is even further support for it read- 
ily at hand. The property damage exclu- 
sion has four parts: “owned by, rented to, 
in charge of or transported by the in- 
sured.” Since the omnibus insured cannot 
be held liable for damage to property that 
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he himself owns, then the first part of 
the exclusion for property owned by the 
insured could have no meaning at all un- 
less “the insured” is construed to refer to 
someone other than the omnibus insured. 
And if “the insured” must be so inter- 
preted in order to give meaning to the 
first part of the exclusion, it takes no gym- 
nastics to carry that same interpretation 
through with respect to the other three 
parts. 

There is, of course, the possibility that 
“owned by” was put in the exclusion for 
no other purpose than to make it plain 
to the policyholder that he needs physi- 
cal damage coverage for damage to his 
own car and that his liability policy will 
not help him here. In other words, maybe 
“owned by” was not intended to have any 
particular meaning but was simply inserted 
to provide an easy way to explain to the 
layman this inherent limitation of any li- 
ability policy. 

Such speculation may not be helpful 
but it is difficult to resist, because on 
closer examination the non-severability po- 
sition of Sawyer’s book is not wholly as 
satisfactory as it seems at first blush. Con- 
sider, for example, the case of a named 
insured who drives his car into the door 
of the garage of his employer as he, the 
named insured, leaves the place of busi- 
ness to make his calls for the day. No 
one today would suggest that the named 
insured should be denied coverage. And 
yet the employer, as one responsible for 
the use of the automobile, is an omnibus 
insured under the policy and given the 
non-severability of “the insured,” the ex- 
clusion would then be applicable. 

An answer to this objection might lie 
in denying that the employer is an omni- 
bus insured since he cannot be considered 
responsible for the use of the automobile 
with respect to damage to property he 
himself owns. But he can be so respon- 
sible for damage to a garage which he rents 
and that might be the case. 


All of which suggests that the contro- 
versy between the severability theorists 
and the non-severability theorists may have 
been settled as a practical matter by a 
tacit compromise. The term “the insured” 
is considered to include the named in- 
sured when the omnibus insured is driv- 
ing but not to include the omnibus in- 
sured when the named insured drives. In 
other words, the non-severability rule pre- 
vails to deny the omnibus insured cover- 
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age with respect to damage to property 
that the named insured owns, rents, etc., 
but it is not to be carried by exaggerated 
consistency to the absurdity of denying 
coverage for the liability of the policyhold- 
er himself merely because some omnibus 
insured owns, rents, etc., the damaged 
property. 

Adoption of this compromise and for- 
bearance from denying coverage to ‘the 
named insured on the basis of non-sever- 
ability will not, of course, lead to a pay- 
ment under the policy in everyone of these 
situations. For the omnibus insured driver 
who is “in charge of” the property in ques- 
tion, or who is transporting it, often is 
acting as the agent of the named insured, 
so that the language of the exclusion quite 
properly denies coverage for the liability 
of both the omnibus insured and the 
named insured. 


It would be possible to amend the au- 
tomobile liability policy so as to express 
this compromise, if indeed it does repre- 
sent the intended coverage, but the neces- 
sary language would have to be cumber- 
some and would not be warranted by the 
relatively minor problem involved. It is 
enough if the companies interpret their 
policies in sufficient concert to obviate the 
discrediting sight of a small property dam- 
age claim left unpaid because each of two 
companies, the one imsuring the owaer 
of the car and the other insuring the 
driver of the car (under the Use of Other 
Automobiles provision), insists that “the 
insured” is not severable in its own pol- 
icy but should be so treated in the other 
policy. 

Arbitration is certainly in order for these 
conflicts and notwithstanding the argu- 
ment about its weakness in terms of pure 
logic the compromise just outlined would 
seem to provide a satisfactory pattern for 
arbitration. Nor is it difficult to find logic 
in the broad insurance view that, where 
two insurers are involved in this way in 
one of these property damage claims, the 
payment should be made under the policy 
of the insured having no interest in the 
property and so without an opportunity 
to purchase first party insurance or other- 
wise protect himself from loss. 

Turning now to the automobile liabil- 
ity policy’s employee exclusion and its sev- 
erability aspects, the problem is again seen 
to involve only infrequent factual situa- 
tions and so it is not likely to arouse much 
enthusiasm for change in policy language, 
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if indeed there is any need for change. 

A New York lower court has provided 
a nice illustration of the problem in Stand- 
ard Surety & Casualty Company vs. Mary- 
land Casualty Company, 199 M. 658, 100 
NYS (2) 79 (Supreme Court, Onondaga 
County, September, 1950). This was a dec- 
laratory judgment action and the facts 
were stipulated to show that the plaintiff 
Standard Surety had issued a general li- 
ability policy to Dan-Bar, that the defend- 
ant Maryland Casualty had issued an au- 
tomobile liability policy to Carpenter on 
the truck and trailer involved in the ac- 
cident, that Carpenter undertook to move 
a power shovel for Dan-Bar, that in the 
process of unloading the shovel Dan-Bar’s 
employee Polmanteer caused injury to Car- 
penter’s employee Weedon. The injured 
man Weedon brought an action against 
Dan-Bar. Standard Surety defended the 
suit and had Dan-Bar implead Dan-Bar’s 
own employee Polmanteer, the one respon- 
sible for the accident. 

Standard Surety settled the claim of 
Weedon and in impleading Polmanteer 
sought to shift the burden of the loss to 
the Maryland Casualty automobile liabil- 
ity policy issued to Carpenter, the injured 
man’s employer. For Polmanteer was an 
omnibus insured under the Maryland Cas- 
ualty automobile policy since his help in 
unloading the shovel from the trailer was 
such a use of the trailer as to bring him 
within that policy’s Definition of Insured. 
Similarly, Dan-Bar too would come with- 
in the same definition since it was a “per- 
son or organization responsible for the use 
thereof.” Maryland Casualty, however, re- 
fused to defend and denied coverage on 
the basis of the exclusion for injury to 
any employee of the insured. 

It was of course true that the injured 
man Weedon was an employee of Mary- 
land Casualty’s named insured Carpenter 
who was not a party to the lawsuit. But 
he was not an employee of the omnibus 
insured defendants Polmanteer and Dan- 
Bar. Though not in so many words, the 
court took the non-severability view and 
held that the employee exclusion applied. 


The court reasoned that the automobile 
policy’s employee exclusion would have ap- 
plied if the named insured had been sued 
and that there was nothing to require great- 
er protection for the omnibus insureds. 
There was no public policy argument to 
require it, nothing in the contract itself, 
and nothing in New York’s Insurance Law, 
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Sec. 167, which statute requires only that 
a policy protect the named insured whether 
he operates the vehicle or someone else 
who has his permission to do so. The court 
agreed with the defendant’s argument that 


“.,. the omnibus clause in the policy 
should be construed so as to indemnify 
an additional insured only to the same 
extent as if the vehicle had been oper- 
ated by the named insured and not so 
as to give the additional insured protec- 
tion which would not be available if the 
vehicle had been operated by the named 
insured.” 


Cited in support were two decisions, one 
apparently included in error and the other 
since reversed, at least by implication. The 
latter is the 1937 case of Madison v. Stel- 
lar, 226 Wis. 86, 275 N. W. 703, where one 
employee of the named insured was killed 
in an accident while riding as a passenger 
in the automobile driven by another em- 
ployee of the named insured. In denying 
coverage for the suit against the driver, 
and in rejecting the argument that since 
the injured party was not an employee of 
the driver he was not an “employee of the 
insured,” the Wisconsin court said: 


“Without a definitive clause of some 
sort, it might very plausibly be con- 
tended that in some sections the unquali- 
fied term ‘assured’ meant only the named 
assured, and that in others it meant or 
included the additional insured. To 
avoid this confusion, the definitive 
clause was inserted in the policy, and 
we consider that its meaning is so clear 
as not to be subject to construction. By 
this clause the unqualified term ‘assured’ 
is assigned a definite meaning. It is pro- 
vided that in every instance it shall in- 
clude the person entitled to protection 
under the policy. The clause expressly 
makes the term ‘named assured’ apply 
solely to the person to whom the policy 
was issued. As a result of the clause, it 
is perfectly plain that the term ‘assured’ 
refers in every instance to the named as- 
sured, and, when it is qualified by the 
word ‘named,’ it applies solely to him.” 


The policy in the Madison case had an 
omnibus clause which was not qualified, 
as in current standard policies, by the so- 
called co-employee exception. Today’s form 
of this exception reads: 


“The insurance with respect to any 
person or organization other than the 
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named insured does not apply: . . . to 
any employee with respect to injury to 
or sickness, disease or death of another 
employee of the same employer injured 
in the course of such employment in an 
accident arising out of the maintenance 
or use of the automobile in the business 
of such employer.” 


This provision, which represents a de- 
velopment of earlier language, effectively 
removes the Madison case’s set of facts, as 
well as other fellow servant claims, from 
the coverage of today’s policy, and thus 
greatly reduces the area of the severability 
query which would otherwise exist. This 
is not true in Wisconsin, however, where 
the co-employee exception has been held 
invalid as a limitation on the persons in- 
sured under the policy beyond those ex- 
ceptions allowed by the statute. Narlock v. 
Church, 234 Wis. 155, 290 N. W. 595 
(1940). A good discussion of this Wis- 
consin problem, not pertinent here, is 
found at 1949 Wis. L. Rev. 811. 

The Madison decision on the fellow 
servant coverage question was in accord 
with the settled view. Other cases which 
involved policies without the co-employee 
exception and which reached the same re- 
sult were Birrenkott v. McManamay, 65 S. 
D. 581, 276 N. W. 725 (1937); Associated 
Indemnity Corporation v. Wachsmith, 2 
Wash. (2) 679, 99 P. (2) 420 (1940); Con- 
tinental Casualty Company v. Pierce, 170 
Miss. 67, 154 So. 279 (1934); Bernard v. 
Wisconsin Automobile Ins. Co., 210 Wis. 
133, 245 N. W. 200 (1932); Ainsworth v. 
Berg, 253 Wis. 438, 34 N. W. (2) 790 
(1949). See 127 ALR 542, construction and 
application of provision of automobile li- 
ability policy excluding claims for injury 
or death of insured or employee of in- 
sured. 

The cases just noted are useful in urging 
the view that “the insured” is not sever- 
able and does not refer only to the par- 
ticular insured against whom claim is 
made, although the policy provisions which 
they interpret are in many instances quite 
different from current language. There 
are decisions contra: Kaifer v. Georgia Cas- 
ualty Co., 67F (2) 309 (9th Cir., 1933); 
Walls, to Use of v. Gaines, 46 Pa. Dist. & 
Co. 327, 3 Chester Co. L. R. 211. 

The Madison case, cited as a precedent 
for the holding in Standard Surety v. Mary- 
land Casualty, discussed earlier, has itself 
been weakened if not destroyed by Sand- 
strom v. Estate of Clausen, 258 Wis. 534, 
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46 N. W. (2) 831 (1951). In the Madison 
case the court rejected the argument that 
“employee of the insured” should refer 
only to employees of the insured against 
whom recovery is being sought. In the 
Sandstrom case, the named insured injured 
his co-employee in the course of their com- 
mon employment with a railroad. The in- 
surer argued that the injured was an “em- 
ployee of the insured” within the scope 
of the exclusion, but the court held that 
the exclusion referred only to employees 
of the party calling for the protection of 
the policy. The court said: 


. . . just as the named assured has 
no insurance protection if the claim is 
by his own employee but is protected 
against the claims of all others, so an 
additional insured has no_ protection 
when the claim is by his employee but 
is protected against the claims of per- 
sons not so related to him, no matter 
who else may be the employer of the 
claimant.” 


A good discussion of the Sandstrom case 
and the way it resolved the conflicts in a 
number of Wisconsin decisions is to be 
found in 1951 Wis. L. Rev. 725-33. The 
Sandstrom case of course, is distinguishable 
from the Madison and the Standard Surety 
cases in that in each of the latter the in- 
jured was an employee of the named in- 
sured and an omnibus insured sought the 
protection of the policy, whereas in the 
Sandstrom case it was the named insured 
who sought the protection of the policy 
and it was an omnibus insured who was 
the employer of the injured. A subsequent 
Wisconsin case, however, McMann v. Faul- 
stich, 259 Wis. 7, 47 N. W. (2) 317 (1951), 
followed the severability rule of the Sand- 
strom case where the injured was alleged 
(on a weak set of facts) to be an employee 
of the named insured. The court said that 
the named insured was not a party to the 
action and that therefore it was unneces- 
sary to determine whether the injured 
plaintiff was employed by him. 

The statement is made in 7 Appleman 
Ins. L. & P. 240 that “It is clearly the in- 
tention of the framers of the present type 
of automobile liability policies to exclude 
injuries to employees of the named in- 
sured,” and this result is said to be accom- 
plished by the employee exclusion and the 
co-employee exception. Sawyer’s book does 
not say the same in so many words, but 
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its statement on the property damage ex- 
clusion, earlier quoted, makes it clear 
enough that just as the named insured’s 
property should be excluded, so should his 
employees, even where it is an omnibus in- 
sured who seeks the protection of the 
policy. 

The Standard Surety case in New York, 
then, is in good company. The opposing 
Wisconsin view can perhaps be distin- 
guished on the ground of statutory con- 
siderations. And indeed there are more 
supporting decisions than have been men- 
tioned thus far. (cf a few: Indemnity Ins. 
Co. of N. A. v. Malisfaki, 46 F. S. 454 (Dist. 
Ct., Maryland, 1942, “no employee of any 
insured . . . has any protection); Pearson 
v. Johnson, 10 N. W. (2) 357 (Minn., 1948, 
exclusion for injury to insured or member 
of his family); Sibothan v. Neubert, 168 
S. W. (2) 981 (Mo., 1943, exclusion for 
injury to insured); Munsert v. Farmers 
Mut., 229 Wis. 581, 281 N. W. 671 (exclu- 
sion for “obligation to the insured”); Gen. 
Acc. F. & L. v. Kimberly, 61 Ga. App. 153, 
6 S. E. (2) 78 (1939, co-employee excep- 
tion); Johnson v. Aetna, 104 F. (2) 22 (5th 
Cir., 1939, co-employee exception); State 
Farm v. Mackechnie, 114 F. (2) 728 (8th 
Cir., 1940, co-employee exception—more of 
a severability case); Shawcroft v. Standard 
Acc., 177 Wash., 106, 30 P. (2) 987 (1934, 
employee exclusion—point not even raised). 

Nevertheless the Standard Surety case is 
not altogether reassuring. With the Finan- 
cial Responsibility Law consciousness that 
is everywhere, public policy arguments can 
be expected in favor of extending coverage 
to the omnibus insured for injury to the 
named insured’s employees (providing of 
course that the co-employee exception is 
not applicable—the reason why the area 
of coverage here discussed is so small). 

The decision gives a very literal con- 
struction to the policy’s definition of in- 
sured (“ .. . the unqualified word ‘in- 
sured’ wherever used includes not only the 
named insured but also any person. . . .” 
In the current standard automobile pol- 
icy the language is ‘ unquali- 
fied word ‘insured’ includes the named 
insured and also includes any person. 
.. ”). But such a literal construction of 
the insured” would render meaningless 


‘the policy’s Assault and Battery provision 


which in the current form reads, “Assault 
and Battery shall be deemed an accident 
unless committed by or at the direction 
of the insured.” Unless this “the insured” 
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is given a severability interpretation. the 
provision would bar coverage for all in- 
sureds whenever any insured commits or 
directs an assault, which is clearly not the 
intention. Moreover, literalness can work 
two ways and there is room for the argu- 
ment that, if “the insured” was intended 
to mean “an insured” or “any insured,” 
such language could easily have been used 
and in the absence thereof the present lan- 
guage should be given the narrower mean- 
ing. 

The New York court says that the stat- 
ute (Insurance Law, Sec. 167) does not 
require the policy to give the omnibus in- 
sured any greater protection than the 
named insured gets. That undoubtedly is 
true. In fact the statute does not even re- 
quire that there be any omnibus insureds 
at all. It simply says that a policy must 
cover the named insured if the vehicle is 
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being used by someone else with his per- 
mission. But even assuming a statute such 
as Wisconsin’s (Stat., 240.30), which pro- 
vides for coverage for the omnibus insured 
co-extensive with that for the named in- 
sured, one then comes to the question of 
whether or not there is equal protection 
where the named insured has coverage with 
respect to injury to an omnibus insured’s 
employee but the omnibus insured has no 
such coverage for injury to the named in- 
sured’s employee. 

There is then some reason to question 
the Standard Surety case. As stated ear- 
lier, however, the decision applies only to 
a very restricted area of ambiguity, if that 
is what it is, and the few factual situations 
which arise most often involve two com- 
panies, and for this arbitration and com- 
promise undoubtedly offer a_ sufficient 
answer. 


The Home Office View of Local Counsel* 


F. A. Ruopes, Vice President 


Central Surety and Insurance Corporation 


Kansas City, Missouri 


VER the past 25 years there has not 

been a time when I was not using the 
legal services of Oklahoma lawyers. Since 
my work has been nationwide I believe I 
am qualified to tell you the Oklahoma Bar 
is well above the average. I am glad to say 
I have never found it necessary to criticize 
the work done by any Oklahoma _ local 
counsel. While I am speaking primarily 
to Defense Attorneys I can also say that 
the Oklahoma Bar has had and has many 
able Plaintiff Attorneys. So far as the Home 
Office is concerned there are two classes 
of local counsel. 


1. There is the local counsel who in- 
vestigates the claim and either negotiates 
a settlement or follows through with a 
defense of any suit or suits. 

2. The local counsel who takes the 
investigation made by others and defends 
any suits. 


When a claim is referred to local counsel 


(*Excerpts from address made before the State 
Bar Association of Oklahoma December 4, 1952). 


for Investigation the Home Office expects 
prompt intelligent action and, gentlemen, 
I cannot stress the importance of prompt 
action too strongly. If time permitted I 
could cite many instances where even a few 
hours delay in getting on the investigation 
closed the doors to a successful investiga- 
tion. No man can intelligently decide the 
proper action to take on a claim or try a 
lawsuit without all the facts. When you 
have the facts the Home Office wants a 
full report from you giving your opinion 
as to liability and a positive recommenda- 
tion as to what should be done. Don’t ask 
us what do to—tell us what should be done. 

Now let us move to the local counsel 
who does not do the investigating but takes 
the investigation of others and either tries 
the case or works out a desirable settle- 
ment. 


The first thing we expect him to do is 
to immediately review the investigation and 
if the investigation is complete enough we 
want an opinion as to liability and a posi- 
tive recommendation as to what action to 
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take. If there is further investigation 
needed the local investigator should be ad- 
vised in detail what to do. It is most de- 
sirable that this be done by letter with a 
copy to Home Office but do not hesitate 
to call the local investigator if that will 
better serve the purpose. And may I say 
in passing, the trial attorney and the in- 
vestigator should work closely together. I 
believe you will agree that 99 out of 100 
suits are won or lost before you get to the 
court house. There is always a psychologi- 
cal moment when a suit can be settled to 
the best advantage. It is the local counsel 
who can decide this best. While I realize 
that in some instances it is best not to ap- 
proach plaintiff's attorney relative to set- 
tlement, I believe we too often are sticking 
our heads in the sand. A good plaintiff's 
attorney has his definite opinion of the 
value of his case and if approached about 
settlement correctly will not get the idea 
you are scared. 

A good trial lawyer knows all the facts 
minutely, knows exactly what to expect 
of his witness and is not often faced with 
the problem of a witness going sour. I 
will take the methodical, detailed defense 
attorney anytime in preference to the bril- 
liant orator type who pays little attention 
to preparation. The trial attorney who 
waits until trial is eminent to get inter- 
ested in his case will win some but in the 
long run his path will be strewn with ver- 
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dicts for the plaintiff. 

If you prepare your case well and give 
your best in the trial you will never get 
a squawk from the Home Office if you 
lose. We have won many suits we felt sure 
we would lose and have lost many we 
couldn’t see how we could lose. 

We are faced today with more defense 
problems than ever before in the history 
of the legal profession. The public in gen- 
eral is more claim conscious than ever be- 
fore. Liability insurance is so widespread 
that where there is a liability suit there is 
a presumption of insurance. Even though 
the public has to pay for the unprece- 
dented high judgments in the long run, 
nevertheless the fact is, high judgments 
are increasing day by day. We are forced 
to try many suits because of exorbitant 
demands. The plaintiff has read of so many 
high judgments in cases he thinks just like 
his that even his own attorney can’t get 
him to see a reasonable and fair settle- 
ment. Counsel for the defense has the la- 
boring oar but his task is not hopeless if 
he will go into court fully prepared. 

Insurance companies could and would 
willingly pay every cent meritorious claims 
are worth and still be able to reduce the 
premiums paid for liability insurance ma- 
terially but this can never be done so long 
as we are compelled to pay high, unwar- 
ranted judgments. 


How Old Are You—Mr. Insured? 


Dona.Lp P. Lay 
Omaha, Nebraska 


r practically every state of the Union 
a minor can drive an automobile, 
commencing at age 16. The higher acci- 
dent rate of drivers in the age group be- 
tween 16 and 21 has always caused perplex- 
ing problems for automobile liability in- 
surance companies in the past. This con- 
cern has brought about an increase in 
premium rates for minors who seek insur- 
ance for their own motor vehicles; an 
increase in premium rates for adults with 
minors in the family allowed to use the au- 
tomobile in question, and, as in the case 
with so many companies today, the cover- 


age of minors is often absolutely refused. 
In fact, some companies will not insure 
anyone under 25 years of age. 

The above described situation has led 
the public in many instances, either 
through misguided advice or deliberate 
falsehood, to falsify applications for auto- 
mobile liability insurance. A _ parent in 
many instances will apply for the insur- 
ance under the pretense of owning the au- 
tomobile, when actually the vehicle 1s 
owned outright or equitably by his minor 
child. The parent never will drive the ve- 
hicle and he fully realizes this when he 
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applies for the insurance. In some cases the 
minor will get a third person not even in 
the family, to apply for the coverage. En- 
couragement to mislead the insurer is given 
in many instances by the fact that finance 
companies will not contract with a minor 
and require the parent’s name as an owner 
where installment contracts are involved 
in the purchase of a vehicle. The car is 
so registered in the adult’s name. Then 
the adult represents to the insurer’s agent 
that he is the owner and that the car will 
be used in the family, and pays a slight 
increased rate for the fact that a minor 
will drive it. In some instances, the owner 
will deny that a minor will ever use it and 
pays then, only the minimum rate for the 
coverage. Some owners of automobiles have 
innocently been told by agents and law- 
yers that if an accident happens, the only 
consequence will be that the insurer will 
require the owner to pay the difference in 
premium rates. The writer has failed to 
find any authority to give basis for such 
information. And now, there is definite 
authority to show that such advice can 
clearly be erroneous. 

The problem should be approached ju- 
diciously by insured and insurer alike—for 
the consequences can be disastrous. It may 
arise in the following situation: 


1. Direct misrepresentation by a mi- 
nor himself, stating he is older than he 
actually is; 

2. Representation by the adult that 
he is the sole owner and user of the 
motor vehicle when actually the minor 
is the owner and user thereof; 

3. Representation by an adult that 
the automobile is to be used by the fam- 
ily and that the minor in his family 
should be an additional insured under 
the “omnibus clause” (the fact being 
that the minor is the true owner and 
sole user of the automobile in question). 


The Mossey Case 


The first situation is found in the re- 
cent decision of State Farm Mutual Auto 
Insurance Co. v. Mossey, 195 F. 2d 56 (7th 
Circuit, 1952). The insured represented to 
the insurer’s agent that he was 25 years old 
when actually he was only 20 years of age. 
The insurer sought a declaratory judgment 
in Federal Court to void the policy after 
the insured had been in an accident and 
sued as a result thereof. The Court below 
heard evidence that the insurer had in the 
past issued policies to persons under 21 
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years old, only at a higher premium rate. 
The insurer stated that they would not 
have issued the policy in question had they 
known the true age of the insured. 


The Lower Court found as a fact that 
there was a misrepresentation; that said 
statement of age was material and relied 
upon by the insurer, and cancelled the pol- 
icy. The United States Court of Appeals 
affirmed. They held that reasonable minds 
might differ as to whether the evidence 
showed a material misrepresentation and 
that since findings were not clearly erron- 
eous (Rule 52 (a) F. R. C. P.) they could 
not be set aside. 

The Court neatly sidesteps the issue as 
to whether misstatement of age was ma- 
terial to the risk as a matter of law. They 
cite the test, “Was the representation such 
as might reasonably have influenced the 
insurer in deciding whether it should re- 
ject or accept the risk?” The Court of Ap- 
peals evidently felt that since evidence was 
offered to show that the insurer did issue 
policies to persons under 21 years of age 
at a higher premium rate, such evidence 
made an issue of fact as to the materiality 
of the representation. Additional evidence 
offered by the insurer tended to prove 
that a driver under 21 years of age is more 
dangerous than an older person. 


The Didlake Case 


The second situation arises when an 
adult represents to the insurer that he is 
owner and operator of the motor vehicle 
when actually a minor is the real owner. 
This factual picture might arise where the 
adult has “naked” title as a front. 


In Didlake v. Standard Insurance Co., 
195 F. 2d 247 (10th Circuit, 1952) a 19- 
year-old induced a friend, 24 years of age, 
to falsely assume the role of owner, in or- 
der to Shenae the deferred payments of 
the auto. Later the adult represented to 
the insurer that he was sole owner of the 
auto and procured coverage of liability in- 
surance. ‘These facts were stipulated by the 
parties. 

A passenger in the minor’s car recovered 
a judgment against him for personal in- 
juries. The passenger sued the insurer. The 
Court of Appeals held that the false rep- 
resentation was material to the risk, as a 
matter of law, and voided the policy. 

Although unnecessary to determine, the 
Court nevertheless ruled that since the in- 
sured “was neither in possession nor con- 
trol of the automobile he could neither 
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give nor withhold consent within the mean- 
ing of the omnibus clause.” 


The Brandon Case 

As illustrative of the third situation is 
the case of Mid-States Insurance Co. v. 
Brandon, 340 Ill. App. 470, 92 N. E. 2d 
540 (1950). The insured was age 50. His 
son was 2] and a minor at the time the 
insurance was taken out. The insurer is- 
sued liability coverage to the father with- 
out ipieulioiies of the fact that the son 
was the true and actual owner and that 
the father merely held nominal legal title 
of the automobile involved. The true sit- 
uation was disclosed after the son was in- 
volved in a personal injury accident and 
sued. It is not clear whether it was dis- 
closed that the minor might drive the car 
with the father’s consent. 

The insurer sought a declaratory judg- 
ment to nullify the policy on the grounds 
that the statement of ownership was a mis- 
representation by the insured materially 
affecting the risk assumed by the insurer. 

The Court held that the insurer had 
placed no restrictions upon the named in- 
sured’s right to permit anyone to use the 
automobile and found the insurer liable. 
However, the Court was guided by the 
following reasoning in 6 Blashfield, Cyclo- 
pedia of Automobile Law and Practice, 
perm. ed., Part I, Sec. 1373, p. 537—“Insur- 
able Interest:” 


“The character of the insurance is 
quite different from insurance, against 
injury or loss, of the property insured 
by fire, theft, collision, or the like, where 
insured is required to have some real in- 
terest in the property insured; in the 
case of liability insurance the risk and 
hazard insured against is not the injury 
or loss of the property named in the 
policy, but against the loss and injury 
caused by the use of the property there- 
in named, for which the insured might 
be liable, and the right of the insured 
to recover does not depend upon his be- 
ing the holder, in fact, of either a legal 
or equitable title or interest in the prop- 
erty, but whether he is primarily charged 
at law or in equity with an obligation 
for which he is liable.” 


Should there be a distinction in these 
cases? It is submitted that there should 
not and further, that the Circuit Court’s 
approach and reasoning in the Didlake 
case is applicable to all three situations 
discussed. 
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Misrepresentation of Age Only 


In the Didlake case, the Court found a 
misrepresentation material to the risk in- 
volved, when the age as to the owner was 
mis-stated, as well as the true identity of 
ownership. However, the actual holding 
was that the false statement as to the one 
who would. have control and major use 
of the automobile was the fact material 
to the risk. Yet in discussing age alone, 
the Court said: 


“The Insurance Company, like many 
liability insurance companies today, was 
not willing to issue an autombile insur- 
ance policy covering minors. The reason 
is obvious—the higher accident rate of 
persons in the age group between 16 and 
21. The minority of the true owner and 
the fact that he was away from home 
and in the armed services was a fact that 
was regarded as material by the Insur- 
ance Company.” 


Where age is the only factor misrepre- 
sented in the application of the policy, as 
in the Mossey case, supra, unless the mis- 
representation was innocently or mistaken- 
ly made, it is submitted that it generally 
should be construed material to the risk 
involved as far as the insurer is concerned. 
Where the insurance company does not 
write policies in the age group of the in- 
sured there is no question that the repre- 
sentation would be such that “might rea- 
sonably have influenced the insurer in de- 
ciding whether it should reject or accept 
the risk.” Yet, the fact that the insurer 
may have insured other minors should not 
make any major difference in result. When 
the insured’s actual age is within the age 
group considered to be an increased risk, 
usually 16 to 25, and his representation is 
such to take him out of that age group, 
upon reliance thereon, the insurer may 


make little or no investigation of the risk.’ 


*Most policies cover liability arising out of own 
ership, maintenance or use of the vehicle. The 
insurer is concerned in writing coverage as to the 
particular risk involved in the ownership, main- 
tenance or use of the vehicle by the applicant. 
Between the ages 16-25 an individual is not con- 
sidered to have the same mature judgment and 
ability to maintain or use a vehicle. Particularly 
where a minor is involved, most companies make 
a thorough investigation of the risk, before issuing 
coverage. 

A good question to consider in such a case may 
very well be: “What is the motive or reason for 
the misrepresentation by the applicant in the first 
place?” 
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Some companies do not have the person- 
nel to investigate every new risk and must 
rely on the representations made when ap- 
plication for the policy is completed. 


Of course, where it is shown that the 
agent knows the age of the insured or the 
true identity of the user of the vehicle 
then the insurer would be estopped to raise 
the defense.’ 


Misrepresentation of Ownership to 
Conceal Age 


The most common occurrence involves 
both the misrepresentation as to age and 
as to ownership. There are many cases" in- 
volving misrepresentation as to sole own- 
ership, wherein conditional sales contracts 
and similar rights of title are involved, but 
this problem is not within the scope of 
this article. In all of these cases the in- 
surer knew that the insured would use and 
operate the car, regardless of technical 
ownership. The discussion herein concerns 
only the case where ownership is misrep- 
resented to conceal the true age of the 
owner and operator of the automobile. 
And, of course, with the omnibus clause 
a standard provision of almost all automo- 
bile liability policies,“ misrepresentation of 
ownership to conceal the true identity and 
age of the user of the automobile, brings 
about the practical result of insuring a risk 
not contemplated. 


The factual differences between the Did- 
lake case and the Brandon case should not 
bring about the opposite result found in 
these two decisions. In the latter decision 
the father misrepresented that he was the 
owner of the automobile when his minor 
child was the actual owner and user of 


*See Commonwealth Casualty Co. v. Arrigo, 160 
Md. 595, 154 A. 136 (1931), quoting with appro- 
val this langauge: “The insured deals with no 
one but the agent. The Company cannot deal 
with its patrons in any other way. Justice and 
law, therefore, require that the company shall be 
held to sanction what the agent agrees to and 
upon which the insured relies.” 


‘See note 6, infra. 


‘See Whitfield, Obligation of the Insurer under 
the Permissive Use Section of Automobile Insur- 
ance Contracts when Car is being used by Indi- 
vidual Authorized by the Insured, 15 Ins. Coun- 
sel J. 323 n. 1 (1948): “The omnibus clause be- 
came an essential part of a liability insurance con- 
tract when (a) automobile driving became com- 
mon to a substantial portion of the adults in this 
country and it became common for the named 
assured to loan his vehicle to his friends, members 
of his family or business associates, and (b) finan- 
cial responsibility legislation became a reality.” 


INSURANCE COUNSEL JOURNAL 


Page 43 


the automobile. The omnibus clause’ was 
construed so as to make the insurer liable. 


In the Didlake case an adult not related 
to the minor, who was actual owner and 
operator of the vehicle, misrepresented to 
the insurer that he was the owner and op- 
erator and thus became the named in- 
sured. The standard omnibus clause was 
substantially identical to the clause in the 
Brandon case, yet the Court of Appeals 
ruled that the insurer was not liable. The 
Court of Appeals stated: 


“When an insurance company issues 
a policy of automobile liability insur- 
ance, providing for coverage of the 
named insured as owner, and containing 
an omnibus clause, it intends that the 
coverage of the named insured shall ap- 
ply to the person who owns, possesses 
and controls the automobile, and that 
the omnibus clause shall apply only to 
the third persons who use the automo- 
bile with the owner’s and named _ in- 
sured’s consent, given by the owner in 
the exercise of discretion and judgment. 
It is true that the insurance company, 
when it issues such a policy, has no 
knowledge with respect to third persons 
who may use the automobile with the 
permission of the owner and named in- 
sured, but it is a reasonable assumption 
that ordinarily the major use of the au- 
tomobile will be by the owner and the 
named insured. Hence, it seems to us 
that the age and driving habits of the 
owner and named insured and whether 
he possesses normal mental and physical 
faculties are facts which should be, and 
are, considered by an insurance company 
in determining whether it will assume 
the risk to be covered by the policy. 

“Where the application for the insur- 
ance is made by the true owner and he 
is to be designated in the policy as the 
named insured, the insurance company, 
before issuing the policy, may investi- 
gate the age and other facts with respect 
to such owner which it deems important 
in determining whether to issue the pol- 
icy, but where the fact with respect to 
ownership is misrepresented and the 


“The unqualified word ‘insured’ . . . includes 
the named insured and, except where specifically 
stated to the contrary, also includes any person 
while using the automobile and any person or 
organization legally responsible for the use thereof, 
provided the actual use of the automobile is with 
the permission of the named insured.” Midstates 
Insurance Co. v. Brandon, 92 N. E. 2d, 540, 541 
(1950) . 
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identity of the true owner is concealed 
with the purpose of obtaining coverage 
for the true owner under the omnibus 
clause, no such opportunity is present.” 


Didlake v. Brandon 


It is difficult to understand why the rea- 
soning of the Didlake case is not applicable 
to the facts of the Brandon case. The Illi- 
nois Court in the latter case cites many 
jurisdictions where representation as to 
sole ownership is held not to be material 
with respect to liability to third persons.’ 
None of the cases cited concern the facts 
of the Brandon or Didlake decisions. The 
representations concern sole ownership 
and the facts of each case fail to disclose 
the hidden identity of a minor as being 
the actual owner and operator of the au- 
tomobile.' The rationale of most of these 
cases is that the owner of an automobile 
subject to a lien or other encumbrance se- 
curing the remaining payments on the pur- 
chase price, will not operate a vehicle with 
less care than an owner with an outright 
title. The result of these cases is that such 
representation is not material to the risk 
involved. These cases are hardly in point 
with the present discussion. 

The Court, in the Brandon case, points 
out that the insurer has placed no restric- 
tions upon the named insured’s right to 
permit anyone to use or operate the auto- 
mobile in question. This reasoning seems 
to miss the contention of the insurer that 
there was a misrepresentation in obtaining 
the policy, initially, in naming the father 
as the real insured. Perhaps in anticipa- 
tion of such criticism the Court quotes 
from Mr. Blashfield the distinction be- 
tween casualty insurance and liability in- 
demnity policies. The distinction remains 
that in the liability field the insured does 
not need an insurable interest in the au- 


"Pauli v. St. Paul Mercury Indemnity Co., 167 
Misc. 417, 4 N. Y. S. 2d 41, aff'd 255 App. Div. 
935, 8 N. Y. S. 2d 691, appeal denied, 1939, 280 
N. Y. 853, 19 N. E. 2d 685 (1939); Kuntz v. 
Spence, Tex. Civ. App., 48 SW. 2d 413 (1931); 
Sly v. American Indemnity Co., 127 Cal. App. 202, 
15 P. 2d 522 (1932): Ocean Accident & Guarantee 
o-. v. Bear, 1929, 220 Ala. 491, 125 So. 676 
(1930) ; Pontius v. American Motorists’ Ins. Co., 
1930, 158 Wash. 264, 290 P. 850 (1930); Hunt v. 
Century Indemnity Co., 58 R. I. 336, 192 A. 799, 
(1937); Commonwealth Casualty Co. v. Arvigo, 
1931, 160 Md. 595, 154 A. 136, (1931). 

"In Commonwealth Casualty Co. v. Arrigo, 160 
Md. 595, 154 A. 136, (1931), a minor was the ac- 
tual owner of the automobile, but the facts of the 
case disclosed that the agent had knowledge of 
this at the time the insurance was issued. 
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tomobile to obtain coverage since the pol- 
icy concerns loss and injury caused by the 
use of the property and not loss of the 
property itself. This may anticipate the 
criticism but does not answer it. In fact, 
this truism gives more weight to the ar- 
gument that the insurer is mainly con- 
cerned with who will have the control and 
major use of the automobile. 


Omnibus Clause 


A more difficult case is one where the 
insurer knows that a minor is in the fam- 
ily of the insured and alleged owner. The 
adult pays a higher premium rate for his 
insurance due to the fact that he repre- 
sents that the minor will drive the car at 
times with his consent. Assume the fact to 
be as in the cases discussed, that the mi- 
nor is the actual owner and uses the car 
at all times, with the father holding nomi- 
nal title. It would be contended as in the 
Brandon case that the insurer knew others, 
and in particular the minor, would drive 
the automobile. It is again submitted that 
the only real purpose in the misrepresen- 
tation mage | was to procure the cover- 
age that might very well not have been 
obtained if the truth were known as to the 
person who would have the major use and 
control of the automobile. 


The purpose of the misrepresentation un- 
der all the factual situations discussed is 
to secure coverage which might not other- 
wise be obtained. The insurer innocently 
believes he is covering a good risk, when 
the actual coverage is a risk not contem- 

lated. In a similar situation, wherein 
raud was proven in concealing the true 
identity of the user and owner, the policy 
was voided.’ In other cases involving a 
minor as owner the factual situation was 
such as to disclose a beneficial use of the 
car by the actual insured and therefore the 
policy not voided.’ 


‘In Bowen v. Bernard, 86 F. 2d 276 (Ist Cir. 


1936) the real owner of the automobile was oper- 
ating the vehicle at the time of an accident. His 
license had been revoked and it was for that rea- 
son that he had placed legal title in the names 
of the insured. The court held that to permit the 
real owner to recover against the insurance com- 
pany would be a fraud upon the company since 
it was certain that the company would not have 
issued a pilicy to cover the owner, knowing that 
his license had been revoked. 


*Lajoie v. Central West Casualty Co., 71 S. W. 
2d 803, 228 Mo. App. 701 (1934). Compare Strole 
v. Combs, 56 P. 2d 111, 143 Kan. 647 (1936). 
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Is Ownership Necessary to “Consent” or 
“Permit” Use 


The dictum in the Didlake case concern- 
ing the need of actual possession and con- 
trol in order to give consent or permission 
for the use should be discussed. As stated 
by the Circuit Court of Appeals, the words 
“consent” or “permit” connote the power 
to grant or withhold and one who holds 
mere title without control or possession 
could neither give nor withhold consent 
within the meaning of the omnibus clause. 
This fact, if true, certainly weakens the 
forced construction that the minor is mere- 
ly driving with the consent of the insured 
and therefore within the omnibus clause. 

There are a number of cases substantia- 
ting this position.” However, omnibus 
clauses are required in most states to be 
in liability policies for the protection of 
the public as well as the insured. Several 
decisions discussing the omnibus clause 
hold its rule of construction to be liberal 
as a matter of public policy.” It may be 
this attitude that some lawyers” assume in 
stating that the “named insured” named in 
the policy can give consent regardless of 
control or possession. It is also interesting 
to consider the effect of cases which hold 
that the actual owner of the automobile 
has no authority to grant permission for its 
use where he is not the “named insured.” 


"See the cases and discussion in 72 A. L. R. 
1375, 1390 (1931). See also the decisions cited by 
the court in Didlake v. Standard- Insurance Co., 
195 F. 2d 247 at 251 (10th Cir. 1952). 

The most recent decisions include Paine v. Dear- 
born \National Casualty Co., 43 N. W. 2d 316, 328 
Mich. 173 (1950); Byrd v. American Guarantee 
and Liability Ins. Co., 180 F. 2d 246 (4th Cir. 
1950). 

4 Blashfield, Cyclopedia of Automobile Law 
and Practice, Sec. 3943 (1945), discusses the omni- 
bus coverage clause and its general purpose and 
effect. 

"See Whitfield, op. cit. supra, N. 4, 15 Ins. 
Counsel J., 323, 325 (1948), where the author 
states, without further discussion: “By the exact 
terms of the policy provisions the named insured 
may grant the permission which will create li- 
ability under the omnibus clause.” 

“Wigington v. Ocean Accident and Guarantee 
Corp., 231 N. W. 770, 120 Neb. 162 (1930); Ohio 
Casualty Ins. Co. v. Goodman, 22 P. 2d 997, 163 
Okla. 243 (1932); Adkins v. Inland Mutual Ins. Co., 
20 S. E. 2d 471 (1942). Compare Hinton v. Car- 
mody, 60 P. 2d 1108, 186 Wash. 242 (1936), 
wherein a minor owned the automobile and the 
court interpreted the omnibus clause to the ef- 
fect that the minor was not legally the named 
insured under the automobile liability policy, 
when not so named in fact, and therefore the loan 
of the automobile by the minor owner to another 
was not permissible within the policy. 
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The wording of many omnibus clauses 
to the effect that the “named insured or 
any adult member of his household” may 
give consent or permission for the use of 
the automobile certainly complicates uni- 
form application of the Didlake case. To 
hold that under the standard omnibus pro- 
vision control and possession is necessary 
for the “named insured” to give consent 
for the use of the vehicle and then to hold 
that such control and possession is not 
necessary where adult members of the 
household may by the terms of the policy 
give consent is hardly worthy of merit. 

The dictum in the Didlake case should 
serve warning as to what might happen. 
However, it does not appear as sound as 
the Court’s reasoning in regard to the ma- 
teriality of the misrepresentation conceal- 
ing the true age and identity of the actual 
owner. It seems the better rule that pos- 
session and control are not necessary fac- 
tors to have automobile insurance. If a 
person obligates himself to be liable as 
nominal owner of a vehicle that person 
should have insurance and the right to 
rely upon the terms of the policy. How- 
ever, this still does not give that person 
in making application for insurance, the 
right to misrepresent to the insurer as to 
who will actually control and use the au- 
tomobile. 


Conclusion 

What can be done to avoid the harsh 
consequences which might follow a delib- 
erate or innocent misrepresentation con- 
cealing a minor as the real insured? A per- 
sonal injury lawsuit can be disastrous to 
an individual without the support of in- 
surance. The public can help themselves 
by being fair and truthful in applying for 
insurance. They should be educated as to 
the importance of what might happen in 
failing to disclose the true age and iden- 
tity of the owner and user of the automo- 
bile. Premium adjustment may not be the 
only consequence. It is true that some com- 
panies will not insure minors in their use 
of automobiles. However, the majority of 
companies will take the risk, if the insurer 
has an opportunity to investigate the mi- 
nor as to driving ability, judgment and 
background, and finds the risk not too 
hazardous. 

The insurer can always provide an ex- 
ciusionary rider so as to avoid covering 
anyone under a certain age. However, this 
is not too common a provision since the 
insurance company wants the business of 
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all good risks. And, although shocking to 
the ears of some, there are many compe- 
tent drivers and good risks between the 
ages of 16 and 25. 

Where the insurer is not protected by 
an exclusionary clause, and discovery of a 
misrepresentation occurs, the insurer 
should immediately obtain a non-waiver™ 
reservation of rights to deny coverage even 
though insurer investigates and defends. If 
such cannot be secured, the only sensible 
alternative would be to seek a declaratory 
judgment,” if available under the particu- 


“See Peterson v. Maloney, 232 N. W. 790, 181 
Minn. 437 (1930) where the court held that an 
insurer conducting a defense with knowledge of 
facts without reservation of rights was estopped 
to deny liability. 

“The use of the declaratory judgment act to 
resolve the question of liability of the insurer is 
thoroughly discussed in State Farm Mutual Auto- 
mobile Ins. Co. v. Mossey, 195 F. 2d 56 (7th Cir. 
1952). It was contended therein that the insurer 
had an adequate remedy at law and _ therefore 
could not proceed under the declaratory judgment 
act. The Court cited the case of Massachusetts 
Bonding & Insurance Co. v. Anderegg, 83 F. 2d 
622 (9th Cir. 1936) which discusses the general 
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lar jurisdiction, or to bring an equitable 
action to cancel the policy. The insurer 
should never make the rash decision to 
withdraw from the defense of the lawsuit 
and refuse coverage, awaiting an action at 
law brought by the judgment creditor. 
This can be disastrous for the insurance 
company as long as Courts reach opposite 
conclusions under similar facts. 





rule: “Generally speaking a suit in equity to can- 
cel or rescind an insurance policy on the ground 
of fraud in its procurement cannot be brought 
after there has been a loss under the policy, since, 
in such a case, the insurer, by setting up the 
fraud as a defense when sued on the policy, has, 
ordinarily, an adequate remedy at law... . 

In this case, however, at the time suit was com- 
menced and up to the time of trial, there had 
been no loss. True, there had been accidents in- 
volving automobiles covered by the policy, and 
actions against appellee Anderegg for damages re- 
sulting therefrom, but the policy does not insure 
against accidents nor against litigation Ap- 
pellees had suffered no loss, had brought no ac- 
tion, and had no cause of action on the policy. 
Appellant had, therefore, no opportunity to set 
up, as a defense, the fraud here complained of.” 
83 F. 2d at 624-5. 


Automobile — Property Damage — Imputed Negligence — 


Bailee to Bailor — Absentee Owner 


ALLAN PENDLETON GOWAN 
Glens Falls, N. Y. 


T's importance of automobile property 


damage liability and subrogation 
claims today has prompted a study of the 
“bailment” or “absentee owner” rules, now 
well established at common law. Under 
these rules, the owner who lends his car 
may recover even though the borrower was 
negligent. This rule may be invoked in 
most states but only when all of the fol- 
lowing elements or tests appear: 


1. The right of complete control over 
the operation of the automobile must 
have been surrendered by the owner. 
Cf. “Absence of Owner,” below; 

2. No Respondeat Superior: The op- 
erator must have been using the car for 
his private business or pleasure, not re- 
lated to the business of the owner, i.e., 
must not have been acting as the em- 


ployee, agent, partner or joint adven- 
turer of the owner within the scope of 
his duties as such. This use is a “bail- 
ment,” the driver, the “bailee” of the 
car and the owner, the “bailor.” 


38. The owner must not have been 
personally negligent, e.g., as by entrust- 
ing the car to an incompetent operator 
or a drunk. 

4. As in any other negligence case, 
the plaintiff-bailor must prove the neg- 
ligence of the defendant or his agent, em- 
ployee, etc., proximately causing or con- 
tributing at least in some degree to the 
accident. 

5. This doctrine applies only to prop- 
erty damage claims by the owner against 
third persons—although some of the 
principles are applicable in an action by 
the owner for his bodily injuries. 
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Rationale: In the absence of agency, 
there is no reason to impute the driver's 
negligence to the owner; it is the converse 
of respondeat superior. Decisions following 
this general rule have been found in Ala- 
bama, Arkansas, Connecticut, Delaware, 
Illinois, Indiana, Kentucky, Louisiana (ex- 
cept under the Minor’s Statute 37 So. 2d 
452); Maine, Maryland, Massachusetts, 
Minnesota, Missouri, New Hampshire, 
New York, Ohio, Pennsylvania, Rhode Is- 
land, Tennessee, Vermont, Virginia, Wash- 
ington, Wisconsin (contra under Minor’s 
Statute 271 N. W. 47). See also Restate- 
ment of Law of Torts, Section 489. 


The above rule is not followed for va- 
rious reasons in California (by stat.); D. C., 
lowa, Mississippi, New Jersey (by stat.) or 
Texas (160 S. W. 2d 515, 1942). In the 
absence of any decisions in your state you 
might assume that it would follow the ma- 
jority or common law rule. 4 Blashfield 
Cyc. of Auto L. and P., Section 2865; 5 
Am. Jur., Automobile Section 493; 6 A. 
L. R. 316; 30 A. L. R. 1248; 110 A. L. R. 
1104 (spouses); 11 A. L. R. 2d 1437 and 
“The Insurance Bar;” General Digest, Sec- 
tion 175, Imputed Negligence. California 
and New Jersey have laws imputing the 
bailee’s negligence to bailor. 

Minor’s Statute.—If your state has a law 
imputing the negligence of a minor opera- 
tor to the parent, such laws were held in 
Louisiana and Wisconsin decisions to have 
the same effect in a parent-owner’s suit for 
damage to the car. The decisions may turn 
upon the language of the statute. 


Both Owners Recover.—A logical se- 
quence of the bailment rule calls for a re- 
covery by each owner either in separate ac- 
tions or in a suit and a counterclaim—if 
both operators were bailees and negligent. 
Bandych v. Ross, 26 N. Y. S. 2d 830 (1941); 
Jacobsen v. Dailey, 228 Minnesota 201, 36 
N. W. 2d 711, 11 A. L. R. 2d 1429. There 
is probably no reason why this result 
should not follow in all of the “bailment” 
states listed above, but not in those which 
do not follow the bailment rule. When 
both parties can recover, if each carried 
collision insurance, of course each collision 
insurer may recover from each owner’s li- 
ability insurer in full and without any de- 
fense to the subrogation claim. 

Vicarious Liability.—In those states hav- 
ing laws providing generally that the own- 
er shall be liable in all cases where the 
automobile is operated under his permis- 
sion, expressed or implied sometimes called 
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“statutory agency,” logically you might ex- 
pect the operator’s negligence to be im- 
puted just as it is when the owner is the 
defendant. Some courts so hold but others, 
being reluctant to penalize the owner both 
ways under the strict application of vica- 
rious liability, hold that the legislatures 
did not intend to change the above com- 
mon law rule of bailment. 


Mills v. Gabriel, 259 App. Div. 60, 18 
N. Y. S. 2d 78 aff'd. 284 N. Y. 75, 31 
N. E. 2d 512 held that Vehicle and Traf- 
fic Law, Section 59 cannot be invoked 
for the purpose of imputing the opera- 
tor’s negligence to the owner; its sole 
purpose is to protect the claimant from 
the defense that the automobile was not 
being operated by an agent, employee or 
partner of the owner; thus the common 
law has not been abrogated in a case 
where the owner was not present in the 
car. Followed in New York and Minne- 
sota. 


Contra: The majority of decisions hold 
(more consistently) that the “statutory 
agency” law should work like a two-edged 
sword, barring a recovery by the owner 
when his statutory agent has been negli- 
gent: California, District of Columbia, 
Iowa, Louisiana (Minor’s Statute) and 
Wisconsin (Minor’s Statute). 


There is reason to believe that Lou- 
isiana and Wisconsin (unaffected by 
comparative negligence) would follow 
the general rule in cases not coming un- 
der the Minor’s Statute. For cases illus- 
trating the effect of the owner's statutes 
on this bailment rule see 61 A. L. R. 
878; 135 A. L. R. 491; 11 A. L. R. 2d 
1437, also the Restatement Law of ‘Torts, 
Section 485 follows the New York and 
Minnesota rules. 


Absence of Owner.—The mere presence 
of the owner in the car driven by one who 
is not his agent or employee, according to 
the majority rule, raises merely a rebut- 
table presumption that the driver of the 
car was under the control of the owner- 
passenger. 2 A. L. R. 888; 80 A. L. R. 291; 
147 A. L. R. 960; 6 NCCA, New Series, 
549; 5 Am. Jur. Automobiles, Section 496; 
60 C. J. S. 1053 and see Von Cannon v. 
Philadelphia T. Co., 148 Penna. 330, 25 
A. 2d 584 (1942). 


Where the owner was asleep in the 
back seat of a car driven on a social trip 





Page 48 INSURANCE COUNSEL JOURNAL January, 1953 


by a friend, the bailee’s negligence was 
not imputed to the owner under the rule 
in Pennsylvania. Stafford v. Roadway 
Transit Co., 165 F. 2d 920 (1948). 


Husband and Wife.—The marital rela- 
tionship does not change the bailment rule 
—because marriage alone does not create 
any inference of agency or employment. 
However, in California and Texas, the 
community property laws affect the above 
general rules, causing the husband’s con- 
tributory negligence to be imputed to the 
wife whether or not she owned or con- 
trolled the operation of the car. 80 A. L. 
R. 280 and 110 A. L. R. 1104, 5. A family 
relationship strengthens the inference of 
control of owner over driver. 


“Absentee Owner.”—At least in actions 
by the owner for the damage to his car, 
New York holds that the owner’s pres- 
ence is conclusive on the question of con- 
trol, being held constructive control in 
all cases. Gochee v. Wagner, 257 N. Y. 
344, 178 N. E. 553 (1931). Decisions are 
to be found in other states along the 


same line. Even in New York, where the 
wife and the husband were joint owners 
of the car, the presence of either as a 
passenger would not result in a finding 
of imputed negligence. Jenks v. Veeder 
Contracting Co., etc., 177 Misc. 240, 30 
N. Y. S. 2d 278 aff'd (except on dam- 
ages) 264 App. Div. 979, 37 N. Y. S. 2d 
230; 290 N. Y. 818—decided on the the. 
ory that a joint-owner does not have ab- 
solute control when not driving. The 
question has never been decided in New 
York as to whether the strict rule under 
Gochee v. Wagner would be followed 
(the “absentee owner” rule) in a case 
where the owner was asleep in the back 
seat of the car as in Stafford v. Roadway 
Transit Co., supra. There is some rea- 
son to believe that the New York Court 
of Appeals would follow the majority 
rule as to the presumption of control 
being rebuttable under such circum- 
stances. 


Comment from any reader or citations 
from states not properly covered here are 
solicited. 


Corporate Suretyship In Our Probate Courts* 


Henry W. NICHOLS 
Vice President and General Counsel, National Surety Corporation 
New York, N. Y. 


R. CHAIRMAN, honored guests and 

members of the Board of County 
Judges of Wisconsin. For more than thirty 
years I have been proud to belong to the 
legal profession. Any lawyer should count 
it an honor to be invited to appear before 
a group of Judges in this land of freedom. 
Your invitation to address this meeting is 
appreciated also, because it indicates an 
interest in corporate suretyship and the 
companies that provide it. Your Associa- 
tion stands in an important position with 
respect to legislation and court rules that 
affect corporate bonds. 

In coming before you I make no claim 
to expertness in the laws or procedures of 
Wisconsin. Neither do I presume to tell 
a gathering of Judges how to conduct the 
business of their Courts. Rather, I come 
as one claiming a little knowledge of cor- 
porate suretyship after many years spent 


in that interesting field. This business has 
been in existence for a little more than 
sixty years. During half of that period | 
have made some contribution to its de- 
velopment; and have watched with satis- 
faction the gradual replacement of per- 
sonal surety bonds by bonds of modern, 
efficient and financially strong surety com- 
panies. Yet, there is room for much im- 
provement in requirements on security be- 
fore our courts. The automobile and the 
corporate surety bond came on the Ameri- 
can scene about the same time. The horse 
and buggy has disappeared from our mod- 
ern highways while the personal surety 
bond, which is just as old fashioned and as 
inefficient, persists in too many of our 
courts. 

The practice of providing personal sure- 
ties is thousands of years old. It developed 
through the anxious desire of members of 
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the family to protect one another. Al- 
though I have not seen it, I am told a 
surety bond has been unearthed in one of 
the Egyptian tombs of the Pharohs. In 
ancient days a personal surety and a host- 
age were synonymous. The surety often 
satisfied the debt of his principal through 
physical abuse, imprisonment or even 
death. In the Middle Ages it was customary 
for the vassal to act as pledge for his lord. 
Then creditors frequently took vengeance 
upon the person of the surety when the 
debtor did not meet his obligation, just as 
the creditor would have taken vengeance 
upon the debtor through slavery, mutila- 
tion or death. In these more civilized days 
personal sureties suffer only financial 
losses, sometimes to the impoverishment 
of themselves and their families. 


We are warned in the Old Testament 
(Proverbs 11-15): that he who becomes 
surety for a stranger shall smart for it. 
Only one of the several bits of sound ad- 
vice concerning suretyship to be found in 
the Bible. Inscribed upon the Temple of 
Apollo at Delphi was this: “Act as surety 
and ruin stands near you.” After thousands 
of years that advice is as sound as the rock 
upon which it was chiseled. Sir Walter 
Raleigh said about becoming a surety: “If 
thou be bound for a stranger thou art a 
fool; if for a friend thou puttest thy estate 
to swim.” The wise old tobacco smoker 
had a lot more to say about it, too, but 
we must move along. 


If Shakespeare had written the Merchant 
of Venice recently instead of several cen- 
turies ago, someone would have accused 
him of being subsidized by the surety com- 
panies for this great play is the most dra- 
matic piece ever written against the dan- 
gers and evil practices of personal surety- 
ship. The gifted Portia, through a techni- 
cality, prevented the creditor Shylock from 
exacting the pound of flesh from Antonio, 
the surety. Antonio saved his hide but 
Shylock, whose estate was at stake, went 
unpaid. From such gruesome obligations, 
sureties sought every possible means of es- 
cape. Today, personal sureties pay only in 
money or property but, nevertheless, it is 
sad to note how often they evade their 
obligations when the chips are down. 


We have come a long way from the 
chains of slavery and the pound of flesh. 
As has been so well said: “From the dun- 
geons of the kinsman’s hostage to the mod- 


*Address at the 1952 convention of Board of 
County Judges of Wisconsin. 
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ern home offices of incorporated surety 
companies has been a far step indeed.” But 
there is still room for a broader under- 
standing of the modern surety company 
and the inadequacies and dangers of per- 
sonal suretyship. 

The use of personal sureties became 
widespread in our courts because there 
was no other known method for providing 
guarantees of this kind. It was early recog- 
nized that reliance could hardly be placed 
upon a single personal surety, so from the 
beginning of legalized personal suretyship 
in this country, our legislators and judges 
have frequently required two and more. 

Since surety companies were organized, 
corporate surety bonds have gradually 
been replacing such obligations furnished 
by individuals. Yet, when an investigation 
is made of the records of various courts 
throughout the country, it becomes evi- 
dent at once that all the surety companies 
in the United States are probably not sign- 
ing more than one-half of the court bonds 
required each year. ‘To my knowledge no 
complete check has ever been made of the 
many county and other courts throughout 
the United States but spot checks made 
at various times indicate that personal 
sureties are still signing a large percentage 
of the court bonds, particularly in probate 
matters. I shall discuss some figures re- 
lating to Wisconsin later on. 

Surety bonds of many kinds come before 
our courts but I shall confine my discus- 
sion to bonds furnished for fiduciaries. No 
subject should be of greater interest to us 
than the proper administration of trust 
funds, especially when those funds belong 
to the neighbors, friends and citizens of 
our own community. For many of our 
people the proper handling of these es- 
tates may mean the difference between ab- 
ject poverty and a good life. We have seen, 
cousenelile too many examples of inade- 
quate statutes and of estates coming be- 
fore judges who appear not to understand 
the intent back of such statutes as do exist. 

Judicial and administrative questions 
involving the persons and estates of wid- 
ows, orphans, incompetents and minors 
must come to the Bench of some member 
of your Association every day. Judges and 
lawyers responsible for such trusts are also 
responsible for doing every reasonable 
thing to safeguard their administration. 
Anything that makes for improvement in 
handling fiduciary estates saves trouble 
and embarrassment to our courts and saves 
loss to beneficiaries. 
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Problems brought about by the practice 
of using personal sureties have been 
thorns in the sides of our courts. In recent 
years, particularly since the Probate Law 
Section of the American Bar Association 
became interested in 1939, much progress 
toward solving some of these problems has 
been made in many of our states. Old 
laws have been codified and new legisla- 
tion and court rules have been adopted 
which time and experience have shown to 
be advisable. Here in Wisconsin, I under- 
stand the Judicial Council of your Legis- 
lature has been studying the problem of 
bonds and probate courts, and in a far 
sighted move has brought into considera- 
tion a single form of bond that would be 
applicable for use by personal representa- 
tives such as executors, administrators of 
various kinds, and perhaps others. The 
surety companies will be glad to help the 
legislators and you judges make such a 
bond workable. 

A fiduciary may serve in any one of 
many capacities where entrusted with prop- 
erties of others, but in every case his trust 
is a sacred one. He may have in charge 
public monies or the assets of an insolvent 
corporation, but perhaps no higher trust 
exists than that of one who acts as execu- 
tor, administrator, committee or guardian 
and has in his care vital property of peo- 
ple who, by reason of mental condition, 
age, or lack of experience, are incapable 
of acting for themselves. Whether required 
by statute or judicial rule or discretion, 
the fiduciary always should be made to 
satisfy the court that he will faithfully per- 
form his duties and save the beneficiaries 
of his trust from loss. In other than very 
small estates this assurance should include 
the giving of a surety bond which is worth 
more than the paper it is written on. 
Speaking generally, I feel quite certain that 
if all our attorneys, legislators and judges 
were fully acquainted with the problems 
and the inadequacies of personal surety 
bonds, as now furnished in probate pro- 
ceedings in many parts of the country, the 
great majority of them would be glad to 
foster and support legislation and court 
rules to eliminate defects in our present 
methods. Then bonds that remain solidly 
back of the estates until the day of closing 
would be required. 

It is academic to lawyers and judges that 
an administrator of an estate (and here 
administrator is used in its generic sense) 
upon appointment, should assemble the as- 
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sets and file with the court an accurate 
inventory of the property in his possession, 
We know that an orderly administration 
requires the keeping of accurate accounts 
concerned exclusively with affairs of the 
beneficiaries. All receipts and expenditures 
should be carefully recorded and vouchers 
preserved. If there are uninvested funds in 
the estate it is the duty of the administra- 
tor to invest them according to law in legal 
securities. He collects rents, and mortgages 
with incidental complications, such as the 
relation of the amount of the loan to the 
value of the land, may be involved. The 
administrator is bound to sell investments 
at the proper time and in the proper mar- 
ket; he should never lend the estate's 
money on unsecured notes; he should not 
co-mingle trust funds with those of his 
own; he should have a safe deposit box 
designated to hold securities of the estate; 
and he should, at all times, exercise the 
utmost good faith in all dealings with the 
trust estate. 


When the administrator has satisfied all 
these requirements and more, he should 
file with the court periodic accounts in 
such form and at such times as may be 
required by statute or court rule or order. 
These should be more than superficial ac- 
counts that some clerk files as a matter of 
habit without a careful inspection by the 
court or someone appointed for the pur- 
pose. Finally, the administrator must ren- 
der a final statement of his account to the 
court that appointed him and have his 
account judicially settled. If he has been 
ignorant, negligent or dishonest, he and 
his surety will be liable for losses. I ask 
you, who in your court has the time to 
properly follow all these matters? Certain- 
ly, the judge alone can’t always do it. 

It is special training that has opened 
lawyers’ and judges’ eyes to these require- 
ments which, to laymen, usually are very 
confusing. Advice of counsel should more 
often be sought, particularly in substan- 
tial or complicated estates and corporate 
sureties repeatedly insist upon this. Inci- 
dentally, the lawyer needs reminding oc 
casionally that he is the alter ego of the 
fiduciary represented by him and must 
give undivided loyalty to the interests of 
the fiduciary. 


Personal sureties are generally unin- 
formed as to such requirements and should 
not be allowed to assume unknown risks 
to the detriment of their own families and 
estates. The personal surety, when he has 
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any understanding at all of what he is 
doing, usually accommodates a friend or 
relative because of a firm belief in the 
honesty of that friend or relative. The per- 
sonal surety rarely measures the capacity 
of the principal, who, in addition to being 
honest, must have enough business acumen 
to discharge the trust imposed upon him 
as administrator, executor, guardian or 
trustee. 

Both character and capacity are absolute- 
ly essential to any fiduciary, yet so few 
people know anything about the respon- 
sibilities of fiduciaries. No surety can safe- 
ly accept the risk if either character or ca- 
pacity is lacking in the principal. Quite 
as often as not, any damage caused the 
estate by the fiduciary is due to the lack 
of capacity rather than lack of character. 
The personal surety with no more knowl- 
edge than the fiduciary, and less incentive, 
is at the mercy of his principal. 

It is humanly impossible to forecast the 
future in connection with court proceed- 
ings where human individuals are involved. 
What may appear to be a satisfactory pro- 
ceeding the day a bond is approved and 
filed, may, the next day, take on an omi- 
nous complexion. This is especially true 
in the case of personal sureties who suffer 
all the hazards and misfortunes of other 
humans. They die, become insolvent, move 
out of the jurisdiction and otherwise dis- 
pose of their assets. 

It is significant to note in passing that 
judicial bonds, such as bonds given on 
attachment, and appeal bonds (referred to 
in our business as financial guarantees) are 
less likely to be accepted from personal 
sureties than are fiduciary bonds and the 
reason for this is apparent to every judge 
and lawyer. Upon the final judgment, the 
pertinent party to such litigation, or his 
surety, is expected to pay and pay fast 
without further litigation. 


People who sign personal bonds gener- 
ally have very little conception of the sac- 
tifices they may be called upon to make. 
They do not realize that they may have 
to pay if the administrator or other fidu- 
ciary for whom they make bond fails to 
perform any one of his numerous duties. 
It seems to me that where personal sure- 
ties are taken that the least the court 
should do for the benefit of all concerned 
is to see first that the personal surety fully 
understands what his liabilities are and, 
next, that he has assets that will remain 
assets available for the purpose of the bond 
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until the estate for which it is given is 
closed. Only one argument can be put for- 
ward for the personal surety and that is 
an alleged economy. A modest premium 
is saved. Is this not a pennywise, pound 
foolish economy? Has it not caused more 
harm than good? The annual cost of a 
corporate surety bond on an estate of 
$5,000 is never more than $35.00 or con- 
siderably less than 1 per cent. 

An individual would not sign a surety 
bond if he expected to have to pay a sur- 
charge out of his personal savings. He 
knows little or nothing about the hazards 
he assumes and frequently believes that 
there are none. After signing a bond, few 
personal sureties make any investigation 
to determine how the fiduciary is handling 
the estate. They set aside no_ reserves 
against possible loss and rarely take any 
steps to protect themselves before it is too 
late. If a rumor reaches the surety that 
there is a shortage he may try to drive a 
bargain with the heirs to accept less than 
would be their just claims, or he may take 
steps to put his property where it cannot 
be reached. He gets nothing for this surety- 
ship, so he feels that it is unfair to be 
asked to pay anything. Then, too, the per- 
sonal surety, if disposed to evade his ob- 
ligation, may take advantage of the time 
that elapses between the discovery of loss 
and the eventual surcharge to secrete his 
assets. 

The files of the probate courts through- 
out the country contain actually thou- 
sands of heartbreaking records in which 
wards and heirs, dishonest fiduciaries and 
personal sureties take the leading parts. 
This is no melodramatic statement. 

From a Southern state comes the story 
of an employee in a financial institution 
that became guardian for two minors who 
inherited an estate valued at $12,000. Two 
other employees in the same _ institution 
signed the guardian’s bond in the amount 
of $24,000 and made affidavits that they 
were each worth $12,000. Later, the com- 
pany closed and the guardian and both 
sureties lost their positions. Subsequently, 
an investigation disclosed that the guard- 
ian had made some bad loans for his com- 
pany and had used money belonging to 
his wards for the purpose of paying off 
these loans to keep directors from becom- 
ing acquainted with the true condition. 
The guardian and the personal sureties 
proved to be insolvent. 

In another state a trustee of an estate 
gave as personal sureties two cousins of an 
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elderly lady who was beneficiary of the 
trust. The trustee died owing the estate. 
Nothing could be collected from the trus- 
tee’s estate and the cestui que trust refused 
to pursue her cousins, the personal sure- 
ties, on the ground that she was as able 
to stand the loss as they. 

From a mid-western state comes the 
story of a conservator of an incompetent’s 
estate. Two personal sureties were on his 
bond. Two years later he gave the same 
sureties when obliged to give additional 
bond. Several years later, under pressure 
of the Veterans Administration, this con- 
servator filed his final account and _ re- 
signed. The account was approved by the 
court, the conservator discharged and his 
sureties exonerated. Then a new conser- 
vator was appointed and filed a corporate 
surety bond in the amount of $22,000. At 
the time the superseding conservator re- 
ceipted for the assets of the estate there 
were included $7,000 of illegal investments 
which subsequently proved to be worth- 
less. The new conservator sought counsel 
upon the advisability of suing his prede- 
cessor and his personal sureties, but fi- 
nally decided that this would be a useless 
and expensive gesture because the first 
conservator was without funds and his per- 
sonal sureties were bankrupt. 

From the same state comes the story of 
a guardian of a minor nephew and niece 
who qualified by filing a guardian’s bond 
in the amount of $11,000 with three per- 
sonal sureties. Subsequently, he filed a new 
bond executed by a corporate surety, which 
soon started an investigation of the estate 
that led to a petition by the corporate sure- 
ty for its release under the bond. Principal 
then filed a third bond signed by two 
personal sureties. Exceptions were taken to 
the account principal filed pursuant to the 
corporate surety’s petition for release and 
a substantial claim was made upon the 
various sureties. It was then disclosed that 
of the three original sureties, one had died 
leaving no estate and a second was insol- 
vent. The two sureties on the last bond 
disclaimed any responsibility whatever 
and claimed that they had no financial 
worth. The estate was later settled when 
a comparatively small amount was paid 
with difficulty by the third of the first 
personal sureties and a substantial amount 
was paid by the corporate surety. 

In another state a businessman became 
administrator of an estate and furnished 
two farmers as his sureties. He was later 
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found short $5,500 in the estate and com- 
mitted suicide. The default worked a real 
hardship upon these farmers who had 
looked up to the businessman for whom 
they had made bond. 


One more example out of my own ex- 
perience. A few years ago, a man with a 
family made, a will in the office of his at- 
torney. He had a wife and several children. 
He named a brother-in-law as executor to 
serve without bond. The husband and 
father died, and not long thereafter the 
widow, during an emotional upset, com- 
mitted suicide, leaving four children, one 
of them a hopeless cripple. Subsequently, 
the executor committed suicide after he 
had squandered the proceeds of his sacred 
trust in a selfish attempt to save his own 
failing business. Orphans were robbed and 
the executor’s own family was wrecked. 
Had a personal surety been involved this 
series of tragedies might have been com- 
plete. Let us assume that the executor had 
been bonded by a personal surety who had 
a modest estate. The surety and his family 
would have suffered without bringing to 
life the two who had committed suicide, 
and perhaps without making whole the es- 
tate of the orphans. How much better it 
would have been had a corporate surety 
bond been specified in the will. The vigil- 
ance of a surety company would, in all 
probability, have prevented these disasters; 
in any event, the heirs would have been 
protected. Although there are many in- 
stances where personal sureties have paic 
and where some have been bankrupt by 
having to make good the defaults of fiduci- 
aries, there is a list of heirs in many a 
county of this country who have been de- 
prived of estates because personal sureties 
were unable to respond. 


Now contrast the position of the incor- 
porated surety companies which are organ- 
ized for the purpose of furnishing these 
bonds for modest premiums. Surety com- 
panies are organized under statutes of the 
several states. Incorporating an insurance 
or surety company requires substantial 
capital and surplus from the beginning. 
Such a company cannot get a license from 
its home state until after a strict exami- 
nation as to the sufficiency of its assets, 
the standing of its management, and the 
methods of handling its underwriting, in 
vestment, accounting and claim practices. 
Having been licensed in its home state, 
such a company cannot do business in any 
other state until it has been licensed there- 
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in. It cannot do business with the federal 
government until it has received the ap- 
proval of the United States Treasury De- 
partment. Once in business, it thereafter 
is subject to periodic examination by ex- 
aminers of the Federal Treasury Depart- 
ment and of every state in which it is 
licensed. A surety company organized un- 
der the laws of New York State, as ex- 
ample, cannot invest any part of its capital 
and reserve funds, except in high grade 
securities of the character specified in the 
New York Insurance Law. 


When a premium is received on a surety 
bond, whether it is large or small, a pre- 
mium reserve in the amount required by 
statute is immediately set aside and carried 
as a liability on the surety’s books until 
fully earned. If a claim is made, an addi- 
tional reserve is immediately set up to take 
care of the probable loss under such claim. 
That loss reserve must be in the full 
amount of the probable loss, so that you 
will find, on examining the statements of 
many surety companies, that the amounts 
set aside as premium reserves and as loss 
reserves are several times as large as their 
capital stock. The New York Insurance 
Law requires still another reserve for un- 
reported and undiscovered losses. Every 
surety company which has been doing busi- 
ness over a period of years has some bonds 
against which potential claims exist but 
upon which no claim has been discovered 
and made, and upon which the surety has 
no knowledge of impending loss. To guard 
against that situation, surety companies 
must carry loss reserves to cover these con- 
tingencies. The amount is based on vol- 
ume of business written. 

These statutory reserves are the safe- 
guards put around surety companies in 
marked contrast to personal sureties who 
are under no compulsion whatever, legal 
or otherwise, to set up any reserve of any 
kind to take care of the losses which we 
know from our experience are bound to 
occur. The surplus of a surety company 
frequently does not represent its profits 
but in part an extra contribution of its 
stockholders to create an additional fund 
to safeguard the bonds and policies which 
it issues. The premium and loss reserves 
and the manner in which they may be 
invested are statutory requirements. 

There are other requirements established 
by legislative bodies and insurance depart- 
ments for the protection of the public. Op- 
erating strictly under such requirements, 
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the beneficiaries of an estate or the ob- 
ligee on any corporate surety bond are pro- 
tected, about as far as it is humanly possi- 
ble, under our form of government to pro- 
tect them. Corporate surety companies 
treat the bonds they furnish to be real and 
serious liabilities. Surety company under- 
writers, with years of experience and train- 
ing, know that their liability is much more 
extensive than merely to assure honest ad- 
ministration of the estate. Surety corpora- 
tions are in business to meet losses prompt- 
ly when they occur and beneficiaries are 
assured that corporate sureties pay their 
claims promptly. Surety companies cannot 
afford to endanger their future business 
before your courts by procrastinating or 
by making frivolous defenses. 

It is less embarrassing to the court to en- 
force strict accountability from a surety 
company than from a personal surety. The 
law is not solicitous of the compensated 
surety, although it is frequently predis- 
posed to be as lenient as possible toward 
personal sureties. 

There is one thing that I cannot empha- 
size too strongly in the case of corporate 
sureties, namely, that in every surety com- 
pany worthy of the name there are trained 
experts whose efforts are constantly di- 
rected toward the prevention of losses. 
They consult with fiduciaries and _ their 
attorneys; they make periodic checks of 
steps in court proceedings, and endeavor 
to see that the estate for which they are 
responsible is administered in an honest, 
orderly and efficient manner. These activi- 
ties of the corporate surety frequently re- 
sult in the discovery of acts of omission 
or commission which might endanger the 
estate if not promptly corrected. Without 
charge other than the premium on _ the 
bond, the sureties frequently take other 
steps which are of benefit to the fiduci- 
aries and the estates which they bond. 
When it is necessary, the sureties frequent- 
ly submit to the courts a report upon the 
matters discovered. In such cases the court 
is given an opportunity to take remedial 
steps which may ultimately save trouble 
and loss to all concerned. 

Another important feature the corporate 
surety has to offer is joint control whereby 
the possible lack of capacity in the prin- 
cipal is guarded against. The term “joint 
control” describes an arrangement between 
fiduciary and surety, whereby the assets of 
the trust estate are jointly credited. It is 
most frequently nl in estates consisting 
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of cash and securities but may be used also 
in case of other property, such as livestock 
and machinery. Once frowned upon by the 
courts, joint control is now favored by stat- 
utes in most of our states. New York passed 
the first statute authorizing joint control 
in 1894. Wisconsin has such a statute 
adopted in 1943. Every surety man who 
has exercised joint control can point out 
many instances where the fiduciary has 
been prevented from making mistakes and 
otherwise mishandling the estate. 


Surety companies have no desire to in- 
vade the province of the courts, the fidu- 
ciaries or their lawyers. That is not the 
surety’s function. By assuming such joint 
control many losses are prevented before 
they happen. Joint control is not a cure 
all but it is of great benefit to all con- 
cerned, including the courts. Surety com- 
panies respectfully offer the benefit of 
their broad experience to you. 

Jules Backman, professor of economics, 
New York University, in 1948, after an 
extensive study of the entire business, pub- 
lished a remarkable book on surety rate- 
making. In it he says that there are no 
conclusive data available to show the mag- 
nitude of personal suretyship. He pub- 
lishes charts for the ten-year period from 
1936 to 1946 showing the distribution be- 
tween corporate and personal fiduciary 
surety bonds filed in 512 counties over 
most of the states. Obviously, not every 
county was covered but a spot check was 
made in each of the counties in the 35 
states covered. Mr. Backman says: “On the 
basis of these studies it appears that be- 
tween two-fifths and half the fiduciary 
bonds in terms of number and bond pen- 
alties are written by corporate surety com- 
panies.” This examination showed a total 
of 149,559 bonds filed, of which 78,457 
bonds or 52.5 per cent were filed by per- 
sonal sureties. Eight counties examined in 
Wisconsin showed a total of 2,602 bonds 
filed in this period, of which 801 were 
filed by personal sureties and 1,801 filed 
by corporate sureties. The percentage of 
bonds filed by corporate sureties in Wis- 
consin, according to this spot check, was 
much better than in many of the other 
states. For instance, in the neighboring 
state of Michigan a spot check of twenty- 
six counties showed that nearly three per- 
sonal surety bonds were filed for every 
corporate surety bond. 

It is common throughout. the country 
that more corporate surety bonds and 
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fewer personal bonds are used in the thick- 
ly populated counties. Coming back to 
Wisconsin for a moment, the spot check 
of the eight counties above referred to 
shows that in one of them 203 bonds were 
filed during this period, of which 184 were 
made by personal sureties. In another 
county, of 351 bonds 216 were by personal 
sureties. A third county showed 151, of 
which 110 were by personal sureties. The 
other rural counties were in similar pro- 
portions. In Milwaukee County, the most 
populous in the state, it is to be noted 
that only twelve personal surety bonds 
were filed during this period out of a to- 
tal of 1,383. This fact bears out the state- 
ment accredited at that time to the Regis- 
ter of Probate that both the judges and 
himself view personal sureties unfavorably 
and that they do everything reasonable to 
discourage them. 


In many of our states the statutes are 
so general and so indefinite that the entire 
question as to what shall constitute ade- 
quate personal a is left to the dis- 
cretion of the judge. This frequently cre- 
ates an embarrassing responsibility for 
many judges who would prefer to have a 
statute which they could follow in accept- 
ing bonds. When I look at the Wisconsin 
statutes, particularly those sections dealing 
with bonds furnished in your county courts, 
I am concerned. Chapter 253 gives your 
county judges very broad jurisdiction on 
all matters pertaining to the probate of 
wills and the administration of estates. 
There is no need of my discussing in great 
detail particular sections of your statutes 
for you all know them much better than 
I do. Section 321.01 provides that the 
personal surety on each bond filed in the 
county court must justify before the judge 
or some other officer designated by him 
when required. This statute does not pro- 
vide for the method of justification and 
in my opinion the discretion allowed to 
the judge is so broad that it places upon 
him an unnecessary responsibility. Under 
the following Section I understand that 
the court is allowed to reduce the bond 
of a fiduciary with or without notice to 
interested parties. It is safer to reduce 
bonds after intermediate accounting with 
notice. In addition, there is a general stat- 
ute requiring personal sureties on court 
bonds of more than $1,000, to submit a 
statement under oath setting forth details 
respecting real estate when it is offered as 
security. (Section 331.345). I see nothing 
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in this Section that would prevent the per- 
sonal surety from selling the property the 
day after the bond is given. ‘This Section 
laces a lot of administrative work upon 
the judge and his clerk, and based on 
experience elsewhere, I would be surprised 
if all of its provisions were explicitly fol- 
lowed throughout this state. This statute 
does not require that the surety make any 
statement as to the number of other surety 
bonds he may be on in the same or other 
courts, or how many times the described 
property may have been pledged as secu- 
rity. Some personal sureties have been 
found to be habitual repeaters. 

Other jurisdictions have faced these 
problems. Rule 2 (A) of the Orphans Court 
of Philadelphia County, Pennsylvania, re- 
quires personal sureties to provide in an 
affidavit, after describing the real estate 
in detail, a list of other undertakings ex- 
ecuted by the personal surety with the 
properties which he offers as security. An 
improvement, but as I understand it, still 
this does not go far enough. 

Several years ago the presiding Orphans 
Court judge of Allegheny County, Penn- 
sylvania, as a result of losses on personal 
bonds, sent the following notice to all pro- 
bate clerks in his jurisdiction: 


“In any case of the granting of letters 
of administration or any other proce- 
dure in which the interests and estates 
of minors are concerned, and in which 
bond is to be furnished in our office, 
you are to accept as sureties on said 
bonds only approved surety companies.” 


Over the past twelve or thirteen years 
we have received numerous communica- 
tions from judges throughout the ocuntry. 
An Ohio judge wrote: “I am heartily in 
accord with your views in reference to 
surety bonds on estates, guardianships and 
trusteeships. . . . My experience in defal- 
cations has been that only 10 per cent of 
personal bonds are collectible.” 

A county judge in North Dakota said: 


“Since the depression, when real prop- 
erties dropped to their lowest prices in 
40-50 years, we have insisted in most 
every case on a surety (company) bond, 
with exception if the bond was of a 
nominal sum and we knew personally 
the financial condition of the bondsmen 
or sureties.” 


The president of an Association of 
County Judges of a western state wrote: 
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“We realize all too well, the hazards 
of personal suretyship and are of the 
opinion that legislation should be en- 
acted in our state and in every state, such 
as is now the practice in the Probate 
of Cook County, Illinois, requiring sure- 
ties on personal bonds to agree in writ- 
ing not to transfer or encumber their 
property during the term of the bond.” 


In 1939 the Section on Real Property, 
Probate and Trust Law of the American 
Bar Association, at San Francisco, adopted 
a recommendation of the Guardianship 
Administration Division, which read as 
follows: 


“That the present procedure in our 
surrogate’s courts regarding personal 
sureties on bonds of guardians (as well 
as other fiduciaries) has often resulted 
in losses which could be largely pre- 
vented. Your committee therefore recom- 
mends that personal sureties be required 
to submit abstracts of their real property 
and that the bond be filed as a lien 
against said real property.” 


Subsequently, the Probate Court of Cook 
County, Illinois, as of January 1, 1940, 
adopted among other rules, Rule 16, which 
reads as follows: 


“SCHEDULE OF PERSONAL SURE- 
TY. Before any bond with personal 
surety shall be approved by the court, 
each person offered as surety shall pre- 
sent a verified schedule in the form pre- 
scribed by the court and furnished by 
the clerk, shall agree in writing that he 
will not convey or incumber any real 
estate owned by him until he is released 
as surety by order of this court, and shall 
pay to the clerk the cost of examining 
the sufficiency of the surety and the re- 
cording of the schedule. If the proposed 
surety is accepted by the court, the sched- 
ule shall be filed with the clerk, recorded 
in the office of the Recorder of Deeds 
or the Registrar of Titles of the county 
where the real estate is located, and then 
kept by the clerk with the bond to 
which it refers.” 


That, gentlemen, is a rule with teeth in 
it. It saves the judges embarrassment in 
the exercise of their discretion and _ al- 
though it does not say so, it does for all 
practical purposes place a lien upon the 
real estate. 

In addition to court rules, the precedent 
has been set for legislative safeguards if 
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the legislators see fit to follow what has 
been put into effect in other states. I am 
sure your legislators would pay respectful 
attention to the recommendations of this 
Association. In New York State a law was 
passed in 1942, which is Section 150-A of 
the New York Civil Practice Act. This 
provides that in case of bonds or under- 
takings of more than $1,000, authorized or 
required to be furnished in connection 
with any civil action or proceeding, a per- 
sonal surety should attach to the bond a 
statement under oath that he is the sole 
owner of the property offered by him as 
security and containing detailed informa- 
tion as specified in the statute. When the 
bond is approved, and before the issuance 
of any authority to the fiduciary to take 
any official act, the principal must have 
recorded in the office of the County Clerk 
or Register, his execution of the bond and 
a description of the property. The bond 
or undertaking then becomes a lien on 
such property in favor of the person or 
persons to whom the bond is given. 

Some of our law makers in other states 
where similar bills have been introduced 
have felt that it was an undue hardship 
to make such bonds liens upon the real 
estate of the personal surety. I fail to 
follow the reasoning for any such sym- 
pathy. As an example, take the case of the 
man who dies leaving a modest estate, a 
widow and several children. You have the 
responsibility of appointing an adminis- 
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trator for that estate and also you must 
exercise your discretion in fixing the ad- 
ministrator’s bond. You decide that the 
administrator shall put up a $5,000 bond. 
Now, an individual comes before you who 
says: “I will give my personal surety bond 
for the administrator and I am qualified 
to do so because I have an unencumbered 
house and lot appraised at $10,000.” The 
widow and children in a very real sense 
have been placed in your care by the stat- 
utes of your state, but what protection 
have you afforded them if, after accepting 
this bond, the personal surety walks out 
of your courtroom and sells the property 
to someone else and squanders the _pro- 
ceeds? You are, I am sure, continuously 
concerned about the current value of every 
surety bond taken in your courts. 

If your legislative committees and your 
Association of Judges are seeking ways to 
improve security for the beneficiaries of 
estates coming under your jurisdiction, 
then they might consider something in the 
nature of the Cook County Rule or the 
New York Statute. To the same effect is 
the proposed Model Probate Code, pre- 
pared by a committee of the American Bar 
Association in cooperation with the re- 
search staff of the University of Michigan 
Law School. None of these exclude the 
use of personal sureties but all make more 
certain that when personal bonds are ac- 
cepted the assets back of them will remain 
until the estates are closed. 


Does Tender or Return of Unearned Premium Constitute a 


Condition Precedent to Cancellation of a Standard Automobile 
Liability Policy? 


James E. CLark 
Birmingham, Ala. 


HE facts giving rise to the question 
herein treated, most simply stated, 
are as follows: 

On January 30, 1952 the “XYZ” Insur- 
ance Company, through “ABC,” its An- 
niston, Alabama, agent, issued and deliv- 
ered to John Doe at Anniston, Alabama, 
a Standard Automobile Liability Insur- 
ance Policy, with $100.00 deductible colli- 


sion coverage contained therein, in addi- 
tion to property damage and bodily injury 
protection. 

On February 15, 1952 the Atlanta 
Branch Office of the “XYZ” Insurance 
Company mailed, by registered letter, to 
the assured’s address as stated in the pol- 
icy a notice of cancellation, said cancella- 
tion to be effective February 25, 1952. The 
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total premium on the policy amounted to 
$138.70, of which amount the insured had 
paid the agent $55.98. At the time of the 
sending of the cancellation notice, there 
was, therefore, still a substantial amount 
of unearned premium due the insured. 

On March 7, 1952 the insured was in- 
volved in a serious accident in South Caro- 
lina, in which one occupant of the auto- 
mobile was killed, and substantial colli- 
sion damage was sustained to the insured 
vehicle. 

At no time prior to the accident had 
either “XYZ’s” branch office in Atlanta 
or their Anniston agent who produced the 
policy, tendered or returned to the insured 
the unearned premium, and during the 
period of ten weeks which expired next 
subsequent to the date of said accident 
there was no tender or refund of unearned 
premium. The insured took the position 
that his policy was still in force and ef- 
fect, because he had not received the un- 
earned premium, and further contended 
that he was covered on the occasion of the 
accident because no tender or refund had 
been made on said date. 

The “ABC” Agency admitted the un- 
earned premium had not been tendered 
or refunded to the insured, but stated it 
was available at their office, awaiting his 
call for same. 

Diligent research discloses that this prob- 
lem has been the source of much litigation 
and that there is a substantial body of law 
on the subject. However, decisions rela- 
ting to the question of the return or tender 
of unearned premiums on cancellation of 
a policy have in few instances dealt strictly 
with the type of cancellation clause con- 
tained in the Standard Automobile Liabil- 
ity Policy. A majority of the cases have 
dealt with the attempted cancellation of 
fire insurance policies, or with insurance 
contracts wherein the cancellation clause 
was different in wording and meaning from 
the one here being considered. It behooves 
the writer, therefore, to recite the cancel- 
lation clause, or the pertinent parts there- 
of, as contained in the Standard Automo- 
bile Liability Policy with which we are 
here dealing. The terms of same are as 
follows: 


“This policy may be canceled by the 
company by mailing to the named in- 
sured at the address shown in this policy 
written notice stating when not less than 
five days thereafter such cancelation 
shall be effective. The mailing of notice 
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as aforesaid shall be sufficient proof of 
notice and the effective date and hour 
of cancelation stated in the notice shall 
become the end of the policy period. 
. . . If the company cancels, earned pre- 
miums shall be computed pro rata. Pre- 
mium adjustment may be made at the 
time cancelation is effected and, if not 
then made, shall be made as soon as 
practicable after cancelation becomes 
effective.” 


In approaching this problem generally, 
the writer adverts to the textbook writers 
on Insurance, and points out that com- 
plete reliance cannot be placed on their 
writings unless each case cited is closely 
read, inasmuch as usually these authorities 
enunciate principles of law, merely, and 
refer to holdings in certain cases, without 
specifying the exact verbiage of the can- 
cellation clause construed. 

In Couch on Insurance the topic is dis- 
cussed in Vol. 6, under Section 1443, pages 
5104 through 5114. At page 5105 of said 
text it is stated: 


“Of primary importance is the phrase- 
‘ology used in the stipulation with re- 
spect to the surrender of the policy, the 
authorities being unanimous in holding 
that a return or tender of the unearned 
premium is a necessary requisite to a 
cancellation under policies which merely 
provide for cancellation on notice to the 
insured and return or tender of the 
unearned premium and which do not 
require a surrender of the policy.” 


At page 5106 of Couch on Insurance, 
supra, the statement is made: 


“Under policies providing for surren- 
der as well as return or tender of the 
unearned premium the seeming weight 
of authority supports the view that a 
return of such premium is a necessary 
pre-requisite to a valid cancelation by 
the insuror.” (See cases from many ju- 
risdictions cited). 


It should be noted that the cancellation 
clause contained in the automobile liabil- 
ity policy does not provide for the return 
or tender of unearned premium upon the 
surrender of the policy. 

At page 5107, Couch on Insurance, su- 
pra, it is further stated: 


“However, there is considerable au- 
thority of high standing to the effect 
that the return or tender of the un- 
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earned premium is not a pre-requisite 
to an effective cancellation of the policy 
at the instance of the insuror under such 
provision, rather that the return or ten- 
der is to be made only upon a surrender 
of the policy by the insured.” 


And at page 5113 the writer continues: 


“There is authority, however, to the 
effect that a check for the unearned 
premium, properly mailed, with notice 
of cancellation is sufficient and will ef- 
fect a cancellation, provided the notice 
is otherwise sufficient. But as a general 
rule the actual money must be tendered, 
nor is a credit upon the company’s books 
of the unearned premium a performance 
of the conditions although it is subject 
to the order of the insured. Van Valken- 
burgh v. Lennox Fire Insurance Com- 
pany, 51 N. Y. 465. And notice that an 
unearned premium will be returned and 
a holding of the amount, subject to the 
call of the insured, do not satisfy the 
obligation of an insuror to return the 
premium as a condition of cancelling the 
policy. Tisdale v. New Hampshire Fire 
Insurance Co., 155 N. Y. 163, 49 N. E. 
664, and Artificial Ice Company v. Re- 
ciprocal Exchange Insurance Companies, 
192 Ia. 1133, 184 N. W. 756.” 


Professor William R. Vance, in the 
Third Edition of his “Handbook on the 
Law of Insurance,” by Buist M. Ander- 
son, discusses the subject as it is concerned 
with the standard fire policy which con- 
tains a cancellation clause, different in 
some respects to the one here considered. 
In this very recent work, at page 891, Chap- 
. ter 14, Sec. 160, is found: 


“By clearly expressed terms in the can- 
cellation clause of the 1943 and 1918 
forms of the standard policies the notice 
of cancellation need not be accompanied 
by a tender of unearned premiums. And 
it is difficult to find in the language 
of the cancellation clause of the origi- 
nal form, as reasonably construed, a re- 
quirement that there must be a tender 
or return of the unearned premiums be- 
fore cancellation, and some courts have 
so held. (Citing cases). But in most ju- 
risdictions it has been held that a notice 
of cancellation not accompanied by a 
tender of premiums, is ineffectual.” 
(Many authorities cited). 


Mr. John Alan Appelman, in his work 
entitled “Insurance Law and _ Practice” 
discusses the subject in Vol. 8, under Sec- 
tion 5016, pages 438 to 442. Here again 
the author makes general statements of 
law in reference to cases, without distin- 
guishing between the various types of can- 
cellation clauses contained in respective 
policies. For instance, we find the blanket 
statement: 


“Generally, an insurer may cancel a 
policy only by tendering or refunding 
the unearned premiums. (Citing cases). 
And where a cancellation was attempted 
without a tender of premiums, the in- 
surance remained in force unéil such 
premiums were used up. Hanover Fire 
Ins. Co. v. Barber, 280 Ky. 571, 133 S. 
W. 2d 935. It has also been held that 
where a cancellation was ineffective on 
the day named in the policy, it did not 
become effective when the full amount 
of the premium paid was earned. Bes- 
sette v. Fidelity & Casualty Co., 111 
Conn. 549, 150 Atl. 706.” 


And continuing in Appelman we find 
the following statements: 


“Unearned premiums received by an 
insurance agent before the cancellation 
of the policy by the insurer’s withdrawal 
from the state could be recovered by the 
insured, even though the agent had not 
paid the company. And where the in- 
sured paid the full premium to the in- 
surer’s agent, the company upon can- 
celing the policy became indebted to the 
insured for the unearned premiums. 

“Some courts have held that a mere 
promise to return the unearned pre- 
miums is sufficient, although if the in- 
sured demands the refund, the cancella- 
tion is ineffective until such payment 
has been made.” 


The case of General Exchange Insur- 
ance Corporation v. Coffelt, 192 Ark. 468, 
92 S. W. 2d 213, which involved a cancel- 
lation clause in an automobile policy is 


‘ quoted from, as follows: 


“If the five days’ notice of cancella- 
tion includes a promise to refund on 
demand, and no demand for refund be 
made during this period, the cancella- 
tion becomes effective. But if the in- 
sured demands a return of the unearned 
premium during the five days’ period 
provided for cancellation, and such re- 
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fund be refused by the insurer, then the 
cancellation of the policy is automatical- 
ly deferred until the unearned premium 
is refunded, and if loss or injury occur 
during this period of delay, a recovery 
may be allowed.” 


It should be pointed out that under the 
clause in the Standard Automobile Liabil- 
ity Policy there is no “demand” require- 
ment. 

Appelman, at page 440, of Volume 8, 
states that: 


“Some courts have held that it is not 
absolutely necessary that unearned pre- 
miums be tendered or returned, in order 
for a cancellation by the insurer to be 
effective. Under such _ circumstances, 
there would be a debtor-creditor rela- 
tionship for the unearned premium.” 


Under Head Note 91 he cites cases from 
several jurisdictions, but a run down of 
these decisions indicates that few, if any, 
are particularly applicable herein because 
in the cited cases the cancellation clause 
either contained a demand or surrender 
provision, a fire or workmen’s compensa- 
tion insurance policy was involved, or 
there was a situation present wherein the 
insured was attempting the cancellation, 
in seeking to obtain unearned premiums. 

At page 441, Appelman makes the fur- 
ther statement: 


“Sometimes it has been held that a 
surrender of the policy is necessary in 
order for the insured to be entitled to 
the unearned premiums. Of course, if 
the insured had never paid any pre- 
miums, no tender or refund would be 
necessary. 

“Where there was an open credit ac- 
count between the insured and his agents 
or brokers, a return of unearned pre- 
miums was held to be unnecessary. But 
it was regarded as insufficient to tell the 
insured that premiums would be paid 
by the company’s agent, and then com- 
pel the insured to have recourse to such 
agent.” 


The most accurate analysis of the situa- 
tion, according to this writer’s opinion, is 
contained in an annotation to be found 
in 16 A. L. R. 2d, 1200. This supplements 
an earlier annotation found in 127 A. L. 
R. 1343, which covered practically every 
type of cancellation clause, except the one 


with which we are here concerned. Illus- 
trative of the approach used by the author 
of the annotation found in 16 A. L. R. 
2d 1200 is the following quotation from 
the introduction: 


“It may be well to again point out at 
the outset that, the right of an insurer 
to cancel an insurance policy being a 
matter of contract as evidenced by the 
policy stipulations or statutory provi- 
sions made a part of the insurance con- 
tract, the language of the particular pro- 
vision involved with respect to such can- 
cellation is of primary importance. 

“While the cases involving the ques- 
tion under annotation which have been 
decided since the earlier annotation on 
the same subject recognize and at times 
fall in the classifications there set out— 
(1) those involving clauses which pro- 
vide in general terms for the right in 
the insurer to cancel the policy at its 
option upon giving the insured notice 
to that effect and upon refunding a 
ratable proportion of the premiums for 
the unexpired term; (2) those involving 
that type of provision commonly called 
the ‘standard’ cancellation clause, which, 
after setting out the optional right of 
the insurer to terminate the contract, 
stipulates that the unearned premium 
actually paid shall be returned to the 
insured ‘on surrender’ of the policy, 
coupled with the further provision that 
in the event of cancellation by the in- 
surer, ‘it shall retain only the pro rata 
premium;’ and (3) those involving pro- 
visions which make the return or tender 
of excess of unearned premiums depend- 
ent upon demand of the insured — the 
greater number involve a clause which 
provides for cancellation by the insurer 
at its option upon mailing notice to that 
effect and stipulates further that pre- 
mium adjustment may be made at the 
time cancellation is effected, and, if not 
then made, shall be made as soon as 
practicable after cancellation becomes ef- 
fective.” 


Practically all of the cases which deal 
specifically with the cancellation clause 
contained in a Standard Automobile Lia- 
bility Policy, and which hold that return of 
the unearned premium is not a condition 
precedent to cancellation, are contained in 
Section 5 of the Annotation at 16 A. L. R. 
2d 1200, which is quoted verbatim in order 
to present a picture of the law. 
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“Sec. 5. PROVISION FOR CAN- 
CELLATION BY NOTICE AND 
RETURN OF UNEARNED PRE- 
MIUM AT TIME CANCELLATION 
IS EFFECTED OR AS SOON 
THEREAFTER AS PRACTICABLE. 


“The policy clause providing for can- 
cellation by an insurer by mailing writ- 
ten notice to the named insured at the 
address shown in the policy stating when, 
not less than five days thereafter, such 
cancellation shall be effected, and pro- 
viding further that, if the insurer can- 
cels, earned premiums shall be computed 
pro rata, and ‘premium adjustment may 
be made at the time cancellation is ef- 
fected, and if not then made shall be 
made as soon as practicable after can- 
cellation becomes effective,’ was born 
after years of experience and divergent 
constructions of the older clauses, ac- 
cording to the statement of the court in 
Wallace v. State Farm Auto. Ins. Co., 
187 Tenn. 692, 216 SW 2d 697. 

“In Genone v. Citizens Ins. Co. (1950), 
207 Ga. 83, 60 SE 2D 125, it was held 
that the return of the unearned premium 
is a consequence of cancellation and not 
a condition precedent thereto under the 
cancellation clause above set out. The 
court, noting that the conflicting rulings 
on the question whether or not insurers, 
in the exercise of a reserved power to 
cancel a policy of insurance, in the ab- 
sence of a statutory requirement, can ef- 
fectively cancel a policy without first 
paying or tendering payment of the un- 
earned premium which were dependent 
upon the wording of the cancellation 
clause in the particular policy under 
consideration, observed: “These rulings 
may be grouped into five categories: 
First, where the wording of the policy 
makes a return of the unearned premium 
a condition precedent to cancellation; 
second, where the policy construed was 
a standard fire policy; third, where the 
cancellation clause was silent as to return 
of the unearned premium; fourth, where 
the provision for return of the unearned 
premium was ambiguous; and fifth, 
where the obligation to return the un- 
earned premium was, by the terms of 
the contract, plainly made a consequence 
and not a condition of cancellation. The 
weight of authority is that, if the terms 
of the cancellation clause fall within any 
one of the first four groups, a tender 
or return of the unearned premium is 
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necessary to effect cancellation. The 
weight of authority as to group five is 
that return or an offer to return the un- 
earned premium is not essential to can- 
cel a policy where the condition as to 
notice has been complied with. 

“Declaring that under an_ ordinary 
policy of automobile liability insurance, 
in the absence of provisions to the con- 
trary in the policy, the refund or tender 
of the unearned premium is required to 
make effectual in Illinois a notice of 
cancellation by the insurer, the court in 
Standard Acci. Ins. Co. v. Leslie, (1944, 
DC Ill.) 55 F. Supp. 134, recognized that 
a policy provision of the type under con- 
sideration raised a question which might 
not be free from doubt as to whether 
such cancellation would be effective 
without a refund or tender of unearned 
premiums and declared that an authori- 
tative decision of the question by the 
state courts was desirable. When _ the 
question came up for decision in Leslie 
v. Standard Acci. Ins. Co. (1945) 327 Ill. 
App. 343, 64 NE 2d 391, it was held 
that the cancellation clause in the policy 
by its own terms fixed the time when 
cancellation became effective, that noth- 
ing need be done under such clause but 
the giving of notice, and that the lan- 
guage of the clause made the return of 
the unearned premium a consequence 
of cancellation instead of a condition 
precedent thereto. And to the same ef- 
fect see Parks v. Lumbermens Mut. Cas- 
uality Co. (1945) 327 Ill., App. 356, 64 
NE 2d 210 in which, in reviewing the 
earlier Illinois cases, the court said that 
where the policy provides that the re- 
fund shall be made as a condition prece- 
dent to, or simultaneously with, cancel- 
lation, the obligation of the insurer is 
clear, and no difficulty arises; that 
where the policy is silent on the subject, 
Annes v. Carolan (1929), 336 Ill. 542, 
168 NE 637, (set out in annotation in 
127 ALR at p. 1356) applies to require 
the refund prior to cancellation; and 
that where there is an ambiguous provi- 
sion with respect to the refund it should 
be construed to require the refund prior 
to the cancellation; but that the provi- 
sion before it was not silent on subject 
nor was it ambiguous. 

“In Medford v. Pacific Nat. Fire Ins. 
Co. (1950)—Or—219 P2d 142, 222 P2d 
407, 16 ALR 2d 1181, the court, noting 
the various groups of policies employing 
the varying language in their cancella- 
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tion clauses outlined in the annotation 
in 127 ALR 1341, said that if the re- 
turn of the unearned premium may be 
made after cancellation is effected, it 
cannot be a condition precedent to effec- 
tive cancellation. The statutory require- 
ment as to fire insurance policies was 
held inapplicable to the automobile col- 
lision policy before it. 

“In Department of Labor & Industries 
v. Northwestern Mut. Fire Asso. (1942) 
13 Wash. 2d 288, 124 P2d 944, the court 
noted the statutory requirement in the 
case of a fire insurance policy that the 
insurer refund the excess premium as a 
condition precedent to _ cancellation 
thereof, but observed that there was no 
statutory requirement as to casualty in- 
surance and held that under the clause 
herein construed the giving of the no- 
tice of cancellation by the insurer with- 
out a tender of excess premium termi- 
nated the insurance on a specified date 
and created a debtor-creditor relation- 
ship between the insurer and the in- 
sured as to such excess. It further ob- 
served that the cancellation clause be- 
fore it was materially different from the 
so-called ‘standard clause’ and said that 
there was no uncertainty or inconsis- 
tency in the clause it was construing.” 


The only cases involving the exact 
clause which is contained in the Standard 
Automobile Policy with reference to can- 
cellation and which represent a contrary 
view, which the writer has been able to 
find, are: 


Ellzey v. Hardware Mutual Ins. Co., 
40 S. 2d 24 (La. 1949). 

Whitt v. Wonser, 219 N. W. 344 
(1928), 225 N. W. 174 (1929), (Wis.). 

Bankers Ind. Ins. Co. v. Henry Henkel, 
178 Atl. 565, (1935) (N. J.). 


In the case of Ellzey v. Hardware Mu- 
tual Insurance Co., under a policy provi- 
sion providing for cancellation by notice 
and return of the unearned premium at 
the time cancellation is effected or as soon 
thereafter as practicable, it was held that 
a tender of unearned premium made more 
than a week after the purported date of 
cancellation was insufficient, with the re- 
sult that the policy remained in effect leav- 
ing the insurer liable for an accident which 
occurred between such date and the tender 
of its unearned premium. 

Much of the difficulty in determining 
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the status of the law on this subject in 
any given state as applied specifically to 
the cancellation clause in the Standard Au- 
tomobile Liability Insurance Policy arises 
because oftentimes the appellate court in- 
volved has made general statements and 
observations in appeals concerning the can- 
cellation clause in a fire insurance policy, 
or some other type of coverage. ‘The courts’ 
decisions in a case involving the cancella- 
tion clause in a fire insurance policy, or 
some other type of coverage, would not 
necessarily be binding with reference to 
the clause contained in the Standard Auto- 
mobile Liability Insurance Policy, as the 
verbiage construed would be different in 
each instance. It is suspected, however, 
that the principles enunciated in the other 
types of cases would have a distinct bear- 
ing on the construction of the clause in 
the automobile policy. The situation in 
any given state on the question would 
probably parallel that in Alabama, which 
is hereinafter discussed. 


The three Alabama decisions on the 
subject of cancellation of the policy and 
the necessity for the return or tender of 
unearned premiums should not be abso- 
lutely controlling in that state inasmuch 
as each decision involved the construction 
of a cancellation clause in a fire insurance 
policy, which clause was materially differ- 
ent from the one we have here under con- 
sideration. The appellate courts of Ala- 
bama seem, however, to have gotten off 
on the wrong foot (from the insurance 
company viewpoint) on this subject, and 
obviously the trend established in the 
three cases involving fire insurance policies, 
which are now discussed, would have per- 
suasive effect on the Supreme Court of 
Alabama as presently constituted. The 
problem was first approached by the Su- 
preme Court of Alabama in the year 1888, 
in the case of Insurance Companies (Ni- 
agara Fire, and Hamburg-Bremen) v. Rad- 
en, 87 Ala. 311. In an opinion which cov- 
ered several other issues, Justice Somerville 
wrote: 


“As to the policy of the other defend- 
ant—the Niagara Fire Insurance Com- 
pany—a slightly different view must be 
taken because of the following provision 
relating to the cancellation of policies: 
‘This insurance may be terminated at 
any time by request of the assured, or 
by the company on giving notice to that 
effect to the insured or to the person 
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who may have procured this insurance 
the company shall refund any premium 
to be taken. On surrender of the policy 
that may have been paid, reserving the 
usual short rates in the first case and 
pro rata rates in the other case.’ . . . Un- 
der these principles Mrs. Raden had no 
notice of the cancellation until the loss 
or fire had occurred, and the liability 
for such loss had been fastened on the 
insurers. Nor was the return premium 
paid back to her before such loss, the 
payment to Langley being no payment 
to her.” 


It is to be noted that no reasons or au- 
thority for arriving at such a conclusion 
are advanced by the court in its opinion. 

The next pronouncement by an appel- 
late court in the State of Alabama on this 
subject occurred in 1915, at which time the 
Court of Appeals rendered its decision in 
the case of Farmers Mutual Insurance Ass’n 
of Alabama v. Tankersley, 69 S. 410. Here 
again a fire insurance policy was involved, 
and the court held: 


“The clause of the policy relied on as 
the defendant’s authority to cancel the 
policy on plaintiff's request is this: “This 
contract may be terminated at the re- 

uest of the Member in all cases where 
the premium or note given for premium 
has been paid, in which case the Asso- 
ciation shall retain the expense of writ- 
ing the risk, and the customary short 
rates from the date of the contract up 
to the time it is terminated. The asso- 
ciation may terminate this contract at 
any time by giving notice to that effect, 
and in such event it shall return the un- 
earned premiums.’ . .. Under this clause 
in the policy the insurer could not can- 
cel the policy without notice to the in- 
sured and a return of the unearned pre- 
miums and premium notes. Insurance 
Co. v. Raden, 87 Ala. 311, 5 S. 876.” 


The very latest decision in Alabama is 
that of St. Paul Fire & Marine Ins. Co. v. 
Gwin, 177 S. 173, wherein the Court of 
Appeals, in 1937, construed the cancella- 


tion clause in the fire insurance policy 
which stipulated: 


“This policy shall be cancelled at any 
time at the request of the insured, or by 
the company, by giving five days’ notice 
of such cancellation. If this policy shall 
be cancelled as hereinbefore provided, 
or become void, or cease, the premium 
having been actually paid, the unearned 
portion shall be returned on surrender 
of this policy or last renewal, this com- 
pany retaining the customary short rate, 
except that when this policy is cancelled 
by the company, by giving notice, it shall 
retain only the pro rata premium.” 


The court held that it was encumbent 
upon the appellant insurance company, in 
order to effect a valid cancellation of the 
policy, to return to the appellee the un- 
earned portion of the premium which had 
been paid, and cited as authority 26 Cor- 
pus Juris, page 141, Sec. 166, and the case 
of Insurance Company v. Raden, 87 Ala. 
311, 5 S. 876, previously mentioned. 

In conclusion, it is pointed out that in 
view of the limited number of decisions 
which have involved a construction of the 
cancellation clause in the Standard Auto- 
mobile Liability Insurance Policy, it is dif- 
ficult to forecast just to what extent tender 
or return of the unearned premium is 
necessary to effect a cancellation. Consider- 
ing the predeliction of the courts as con- 
tained in past rulings it would appear the 
law would invariably favor the insured. It 
would certainly seem to be a question of 
fact in most instances as to whether or not 
return of the premium was made or ten- 
dered within a “practicable time,” and this 
could prove troublesome. 

The problem is a serious one because 
there seems to be no standard practice be- 
tween underwriting departments of insur- 
ance companies and their agencies con- 
cerning the return or tender of unearned 
premiums when cancellation is attempted, 
and many instances arise where the agent 
and the insurance company do not mutual- 
ly work hand in hand in attempting an 
effective cancellation. 
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STATEMENT OF CASH RECEIPTS AND DISBURSEMENTS 
INTERNATIONAL ASSOCIATION OF INSURANCE COUNSEL 
YEAR ENpDED OcToseER 31, 1952 


BALANCE AT OcTosBer 31, 1951: 
Cash on demand deposit $ 957.43 
United States Bonds, 
Defense Series G—at cost: 
Maturing February 1954 $ : 
Maturing February 1955 : 15,000.00 $15,957.43 
RECEIPTs: 
Dues $21,150.00 
Admission fees : 
Less refunds j 1,080.00 
Registration fees: 
For 1952 convention — 
RE SII sraiirrnaeitntdinsiicieAusieioienecine $ 6,015.00 
For 1958 convention... 3,990.00 10,005.00 
Subscriptions to Journal $45.05 
Interest = Case 375.00 
$32,955.05 























DISBURSEMENTS: 
Journal expense $ 8,018.73 
Mid-winter meeting 5,998.46 
1952 convention 3,754.75 
Secretary's office expense . 4,319.48 
Treasurer’s office expense. 1,184.26 
President’s expenses 
Miscellaneous 23,544.06 


Excess of receipts over expenditures 9,410.99 
Balance at October 31, 1952 $25,368.42 


ACCOUNTED FOR AS FOLLOws: 
Cash on demand deposit $10,368.42 
United States Bonds, 
Defense Series G—at cost: 
Maturing February 1954 000. 
Maturing February 1955 10,000.00 5,000. $25,368.42 






































SUPPLEMENTARY 


Excess of receipts over expenditures for the year as above _------§ 9,410.99 
Less registration fees for 1953 convention received in current period ___ . 3,990.00 
Excess of receipts over expenditures an to activities of the year 

ended October 31, 1952 * _....$ 5,420.99 











We have examined the statement of cash receipts cash receipts and disbursements presents fairly the 
and disbursements of the INTERNATIONAL AS- recorded cash transactions of the INTERNATION- 
SOCIATION OF INSURANCE COUNSEL, for the AL ASSOCIATION OF INSURANCE COUNSEL, 
year ended October 31, 1952. In connection there- for the year ended October $1, 1952. 
with, we examined or tested accounting records of 
the Association and other supporting evidence by Ernst & ERNST 
methods and to the extent we deemed appropriate. New York, N. Y. 

In our opinion, the accompanying statement of November 26, 1952. 
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